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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DOUGLAS LITOWITZ, )
)
Plaintiff, )
) No. 19-cv-03197
V. )
) Judge Andrea R. Wood
RICHARD HADDAD, et al., )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiff Douglas Litowitz was sued iHew York state court by Defendant U.S.
Immigration Fund, LLC (“USIF”). Litowitz clams that the Verified Amended Complaint
(“WAC”) in the New York action contained numerofadse and defamatotatements about him.
While that case was pending, anfelitowitz's co-defendarstthere, Xuejun Makhsous (“Zoe
Ma”),! sued USIF and several others in this Coufbg Ma Lawsuit”). In onnection with its first
motion to dismiss the Zoe Ma Lawsuit, USIiled a declaration by Defendant Richard Haddad
that attached the VAC as axhgbit. Litowitz claims he waslefamed by the republication of the
VAC. Consequently, Litowitz has brought theesent five-count defiaation action against
Defendants USIF, Haddad, \Wdlm Moran, and Mark Giresi(First Am. Compl. (“FAC”), Dkt.

No. 6.) Defendants now move to dismiss the FAQdok of personal jusdiction and failure to

! According to the VAC, Makhsous goes by the name Zoe Ma, and the VAC refers to her by that name.
(FAC, Ex. 1, Dkt. No. 6-1.) For that reason, the Cauilitalso use the name Zoe Ma to refer to Makhsous.

2 The FAC incorrectly spells Giresi's last name as “Bet (Giresi Decl. in Supp. of Mot. to Dismiss { 1,
Dkt. No. 9-3.)
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state a claim upon which relief can be grantedyant to Federal Rules of Civil Procedure
12(b)(2) and 12(b)(6)(Dkt. No. 9.) For the reasons that fallothe motion to dimiss is granted.
BACKGROUND

For the purposes of the motion to dismiss,Gloert accepts all well-pleaded facts in the
FAC as true and views the fadtsthe light most faorable to Litowitz as the non-moving party.
Killingsworth v. HSBC Bank Nev., N,A07 F.3d 614, 618 (7th Cir. 2007).

Litowitz, an lllinois-based attory, was one of three defendasted by USIF in an action
brought in New York state court. (FAC 1 1-2, ESC, Ex. 1, Dkt. No. 6-1.) Haddad and Moran
were USIF’s attorneys in that lawsuit, athey drafted and subntéd the VAC. (FAC 11 2, 20—
21.) In addition, Giresi, a USIF representativeaijfied the truth of the allegations in the VAC.

(Id. 11 2, 22.) Along with Litowitzthe VAC also named as daflants Zoe Ma and a Hong Kong
business known as Reviv-East Legal Consult@tit§ Co., Ltd. (“Reviv-East”). (FAC, Ex. 1 at
4.) Broadly, the VAC alleges thhitowitz and his associate Zoe Maeated Reviv-East solely to
defraud USIF.I¢. at 5.)

According to Litowitz, the VAC contains merous defamatory statements about him.
(FAC 1 3.) For example, the VAC states thabwitz is “from the seedy side of the legal
profession.” [d. 1 28.) It then accuses Litowitz ande&ZMa of going to Hong Kong and creating a
business, Reviv-East, “for the purposdrafid, deceptively and maliciously insinuating
themselves into USIF’s business.” (FAC | 3tidrnal quotation markswtted), FAC, Ex. 1 at

4-5.) The VAC also claims that Litowitz contted “numerous violations of the codes and

3 The motion to dismiss also initially sought dissal as to Haddad, Moran, and Giresi based on
insufficient process and insufficient service ofqaes pursuant to Federal Rules of Civil Procedure
12(b)(4) and 12(b)(5). In their reply brief and in op®urt, Haddad and Moran subsequently stipulated
that service was properly effected as to them. Bed@wes€ourt finds that it lacks personal jurisdiction
over Giresi, there is no need to consider whether service was proper as to him.



canons of legal ethics.” (FAC 1 30.) Litowitzipts to several other statements in the VAC
containing similar allegationsf wrongdoing against him. (FAC {1 40-41, 50, 59, 66.) However,
Litowitz denies the VAC's allegations of mmgdoing and contends tHaefendants made the

false statements about him wittckless disregard of the truthd (11 31, 42, 51, 60, 67.)

While Litowitz recognizes that Defendants weretected by the litigation privilege from
liability for filing allegedly false and defamatosyatements in the VAC in the New York lawsuit,
he contends that they subsequently endageonduct not covered by the privilegiel. [ 12-15.)
Specifically, Defendants filed the entire VAS an exhibit in the Zoe Ma Lawsuitd (] 8.) The
Zoe Ma Lawsuit refers to the action brought in Baurt by Litowitz’s co-defendant in the New
York action. (FAC  8Makhsous v. MastroiannNo. 19-cv-01230 (N.D. Ill.)). In her original
complaint, Zoe Ma alleged that the defendaintduding USIF, were engaged in a criminal
enterprise related to their solicitation and manage of investments by Chinese EB-5 invesfors.
(Compl.,MakhsousNo. 19-cv-01230 (Feb. 19, 2019), Dkt. No® UBIF joined with several
other defendants to mowe dismiss the Zoe Ma Lawsuit. (Mot. to DismistakhsousNo. 19-cv-
01230(Mar. 6, 2019), Dkt. Nos. 7, 9.) One of thg@aments in the motion was that the Court
should abstain und€olorado River Water Conservati District v. United Stateg24 U.S. 800
(1976), because the then-pending New York actios avparallel action that arose from the same
facts as the Zoe Ma LawsLiito support that argument, US$abmitted a declaration from

Haddad that attached the VAC. (Decl. of HatldaSupp. of Mot. to Dismiss, Ex. Makhsous

4 The EB-5 Immigrant Investor Program was created by Congress in 1990 and allows foreign investors a
chance to obtain permanent legal residence itiieed States by investing at least $500,000 in a new
commercial enterprise that creates ten full-time egrpkent positions for individuals legally residing or
working in the United Statef\bout the EB-5 Visa Classificatipb.S. Citizenship & Immigration Servs.,
https://www.uscis.gov/working-united-states/peremtaworkers/employment-based-immigration-fifth-
preference-eb-5/about-eb-5-visa-classification (last updated Jan. 13, 2020).

® The Court takes judicial notice of the filings in the Zoe Ma ac@@® Parungao v. Cmty. Health Sys.,
Inc., 858 F.3d 452, 457 (7th Cir. 2017).



No. 19-cv-01230 (Mar. 6, 2019), Dkt. No. 10-1.)tBecause Litowitzlaims he was not
involved in the Zoe Ma Lawsuihe argues that the litigation pitege does not shield Defendants
from liability for filing the VAC in that action. (RC {9 10-11.) As a result tfat filing, Litowitz
brings the present defamation action.
DISCUSSION

While Defendants move to dismiss Litowitz'stiee FAC for failure tostate a claim, they
also ask the Court to dismiss Moran and Giftesn the action becauseishCourt lacks personal
jurisdiction over them. The Court first addressegtivbr it has jurisdiction over Moran and Giresi
before deciding whether Litowitzas stated a claim against anyone.

l. Per sonal Jurisdiction

A motion to dismiss under Rule 12(b)(2g5ts whether a fedéreourt has personal
jurisdiction over a defendantUnited Airlines, Inc. v. Zamari52 F. Supp. 3d 1041, 1045 (N.D.
ll. 2015). When its existence @hallenged, the plaintitbears the burden of establishing personal
jurisdiction.N. Grain Mktg., LLC v. Greving/43 F.3d 487, 491 (7th Cir. 2014). And when a
court rules on a Rule 12(b)(2) motion basedhmnparties’ submission of written materials
without holding an evidentiary hearingh& plaintiff need only make outpima faciecase of
personal jurisdiction.Td. (internal quotation nt&s omitted). Any well-pleaded facts alleged in
the complaint are taken as trugdeany factual disputes in supportaifidavits are resolved in the
plaintiff's favor. Tamburo v. Dworkin601 F.3d 693, 700 (7th Cir. 2010). Still, where the
defendant “submits affidavits or other evidenn opposition, ‘the plaintiff must go beyond the
pleadings and submit affirrtiee evidence supporting the exercise of jurisdictioABN AMRO,

Inc. v. Capital Int’l Ltd, 595 F. Supp. 2d 805, 818 (N.[l. 2008) (quotingPurdue Research



Found. v. Sanofi-Synthelabo, S.238 F.3d 773, 787 (7th Cir. 2003)). If the plaintiff fails to
refute a fact contained in the defendaaffdavit, that fact is accepted as trick.

A federal court sitting in diversity applies the personal jurisdiction rules of the state in
which it sits.Kipp v. Ski Enter. Corp. of Wis., In@83 F.3d 695, 697 (7th Cir. 2015). In lllinois,
courts may exercise persomatlisdiction to the full extent permitted by the Fourteenth
Amendment’s Due Process Claukk (citing 735 ILCS 5/2-209(c))lhus, the question before the
Court is whether Moran and Gires=ach have “sufficient ‘mininma contacts’ with Illinois such
that the maintenance of the suit ‘does not offeaditional notions of fair play and substantial
justice.” Tamburqg 601 F.3d at 700-01 (quotimgt’l Shoe Co. v. Washingtp826 U.S. 310, 316
(1945)). Both Moran and Giresi have submittedldrations stating that they are not lllinois
residents, have no contacts with lllinois, and haweparticipated in the Zoe Ma Lawsuit. (Moran
Decl. in Supp. of Mot. to Dismiss | 2, Dkt. N\B2; Giresi Decl. in Supp. of Mot. to Dismiss { 4,
Dkt. No. 9-3.) Litowitz does not refute Morandca@Giresi’'s declarationand therefore the Court
accepts as true that they hanecontacts with Illinois.

Despite Moran and Giresi’s lack of contactighwilinois, Litowitz contends this Court
may exercise specific personal jurisdiction oventhbecause Litowitz fethe injury from their
defamatory statements in lllinois. The specgersonal jurisdiction inquiry “focuses on the
relationship among the defendang forum, and the litigationWalden v. Fiore571 U.S. 277,
284 (2014). Thus, “[flor a State to exercisegdiction consistent with due process, the
defendant’s suit-related conduct shereate a substantial camtion with the forum Stateld.

Here, Moran and Giresi’s suit-related condwas limited to drafting and verifying the
VAC prior to filing it in the New York action. Téy had no involvement with the Zoe Ma Lawsuit

and played no role in the publication of the VACconnection with that action. Standing alone,



the fact that Litowitz suffered his injury Iilinois is not a sufficiat link between Moran and

Giresi and this forum. “The proper questiomat where the plaintiff experienced a particular
injury or effect but whether the defendant’'sxdact connects him to tHerum in a meaningful

way.” Id. at 290. Having failed to demnstrate such a connectiontdwitz has fallen short of
carrying his burden of making oupama faciecase of specific personalisdiction. For that
reason, Defendants’ Rule 12(b)(2) motion is granted and Moran and Giresi are dismissed from
this action.

. Failureto Statea Claim

Because there is no dispute that the Chastjurisdiction over USIF and Haddad, the
Court next must determine whether the FAC statdaien against them. To survive a Rule
12(b)(6) motion, “a complat must contain sufficierfactual matter, acceptexs true, to ‘state a
claim to relief that is plausible on its face&shcroft v. Igbal556 U.S. 662, 678 (2009)
(quotingBell Atl. Corp. v. Twomb|y550 U.S. 544, 570 (2007)). This pleading standard does not
necessarily require a complaintdontain detailed factual allegatiofisvombly 550 U.S. at 555.
Rather, “[a] claim has facial plaibility when the plaintiff pleadfactual content that allows the
court to draw the reasonabigerence that the defendastliable for the misconduct
alleged.”Adams v. City of Indianapoli§42 F.3d 720, 728 (7th Cir. 2014) (quotiggal, 556
U.S. at 678).

The FAC sets out five separate counts of defamgkorseagainst Defendants—each
related to an allegedly defamatory statement made in the VAC. In lllinois, a “statement is
considered defamatory if it tends to cause such bartime reputation of aneer that it lowers the
person in the eyes of the community or deteirsl persons from associating with [himBtyson

v. News Am. Publ’'ns, Ind672 N.E.2d 1207, 1214 (lll. 1996). Btate a defamation claim, a



plaintiff must allegdacts showing: (1) a false statementthg defendant abothe plaintiff; (2)
the defendant made an unprivilegaablication of that statement #othird party; and (3) that
publication caused damagé&alaia Tech., LLC v. Specialty Publ'g C852 N.E.2d 825, 839 (llI.
2006). A defamatory stament is actionablger sewhere “its harm is obwus and apparent on its
face.”Id. lllinois recognizes fiveategories of statements considered defamatarge

(1) words that impute a person has cofttedia crime; (2) words that impute a

person is infected with a loathsome communicable disease; (3) words that impute a

person is unable to perform or lacks grigy in performing her or his employment

duties; (4) words that impute a person lacks ability or otherwise prejudices that
person in her or his profession; and\{@yds that impute a person has engaged in
adultery or fornication.
Id. Litowitz alleges that Defendants’ statemantpute that he lacks integrity and honesty in
performing his duties as an attorney.

In response, Defendants contend thatause they filed the VAC containing the
purportedly defamatory statemedigring the course of and as pafta judicial proceeding, the
absolute litigation privilege completely shieltiem from liability. lllinds courts recognize the
absolute litigation privilege “to provide attorreewith the utmost freedom in their efforts to
secure justice fotheir clients.”O’Callaghan v. Satherlie36 N.E.3d 999, 1008 (lll. App. Ct.
2015). The privilege is adoptém the Restatement (Secorad)Torts, which provides:

An attorney at law is absolutely privileged to publish defamatory matter

concerning another in communicationglpninary to a proposed judicial

proceeding, or in the institution of, or during the course and as part of, a judicial

proceeding in which he participatescasinsel, if it has some relation to the

proceeding.
Id. at 1007-08 (quoting Restatement (Second) ofsT®£86). “The priviégge affords complete
immunity, irrespective of the atteey’s knowledge of the statement’s falsity or the attorney’s

motives in publishing the defamatory mattgsdlden v. Mullen693 N.E.2d 385, 389 (lll. App.

Ct. 1997). Although the communication sttipertain to proposed @ending litigation . . . [t]he



pertinency requirement is not applied stgicind the privilege will attach even where the
defamatory communication is not confinedsfecific issues relatieto the litigation.”ld.

Litowitz concedes that Defielants are shielded from liability for filing the VAC in the
New York action. However, he claims the jlege does not protectem for republishing the
VAC (along with its allegedly defaatory statements) when they filed it in the Zoe Ma Lawsuit.
But the litigation privilege would be rendered quite hollow if it could be broken simply by
republishing a privileged, publicly-available dmaeent outside of thenderlying judicial
proceedingd.In any case, there is no hatity for Litowitz's contentdn that the privilege does not
extend to communications about him in the Zoellda/suit because he is not a party, a witness,
or involved in any capacity in that actidhorman-Dahm v. BMO Harris Bank, N,®4 N.E.3d
257, 264 (lll. App. Ct. 2018) (“There is no authority the proposition that plaintiff must be a
party to the litigation for the abke litigation privilege to appl”). Instead, a matter is covered
by the privilege so long as it hasonnection tthe litigation.ld. Moreover, it is evident from the
original complaint in th Zoe Ma Lawsuit that Litowitz is noih fact, a stranger to that action.
Rather, Litowitz appears in the original complaateral times. Specifittg, the complaint in the
Zoe Ma Lawsuit alleges that Zoe Ma and Litowited a business relatiomgland that together
they provided services to Chinese EB-5 invesiovolved with USIF. Whild.itowitz confidently
states in his FAC that he will nbe a witness in the Zoe Ma Lawits the parties have not even
made initial disclosures in that action. And ies® highly likely that Litowitz would be a key

witness should the Zoe Ma Lawsuit pregs past the motion to dismiss stage.

® The VAC is publicly available on the New York@eme Court’s free SCROLL system. (FAC 1 4.)

" This Court recently dismissed the first amendedmaint in the Zoe Ma Lawsuit without prejudice but
granted the plaintiff leave to file a secaamiended complaint. (Mem. Op. and OrdéakhsousNo. 19-
cv-01230 (Mar. 31, 2020), Dkt. No. 82.)



Litowitz also claims that there was no ndedDefendants to attach the entire VAC, as it
had no pertinence to any issue in the Zoe Ma u#wshe Court disagrees. In fact, the VAC was
directly relevant to an issue ihe first motion to dismiss th&e Ma Lawsuit because USIF and
the other defendants in that case dskés Court taabstain under th€olorado Riveroctrine.
Stemming from the Supreme Court’s decisio€olorado River Water Conservation District v.
United States424 U.S. 800 (1976), theolorado Riverabstention doctrine “permits federal
courts to defer to a ‘concurrent state proceedisga matter of ‘wise judicial administration.”
Adkins v. VIM Recycling, Inc644 F.3d 483, 497 (7th Cir. 2011) (quotidglorado River424
U.S. at 818). Determining whether to abstainarrttie doctrine involvea two-part inquiry:

“First, the court must determine whether the corent state and federaltaans are . . . parallel.

If so, the court must consideecond whether ‘exceptional aimmstances’ justify abstentiond.

at 498 (citation omitted). In argug for abstention, USIF assertit the New York action was a
parallel action to the Zoe Ma Lawsuit. A distraciurt’s determination oivhether two suits are
parallel requires it to “examine wther the suits involve the same parties, arise out of the same
facts and raise similar factual and legal issu€égter v. City of South Belgit56 F.3d 744, 752
(7th Cir. 2006). Usually, that reqes the district court to engagea “painstakng comparison of
the federal and state complaintkl” Defendants properly submitted the entire VAC to allow this
Court to perform it€olorado Riveranalysis.

Litowitz nonetheless claimsdhjust because the VAC bidig pertains to the Zoe Ma
Lawsuit does not mean that Defendants’ repubbcadif its allegations spdid to him is covered
by the litigation privilege. Citingledow v. FlavinLitowitz contendghat Defendants are
required to parse the entire communication to deterrtihe relevance of the specific defamatory

matter rather than the relevance of thenownication as a whole.” 782 N.E.2d 733, 744 (lll. App.



Ct. 2002). The appellate court’s holdingMiedowwas based on a comment to the Restatement
providing that “a defendant ‘is nanswerable for defamatory ttexr volunteered or included by
way of surplusage in his pleadings if it had &aring upon the subject maxtof the litigation.”
Id. (quoting Restatement (Secormd)Torts § 587 cmt. ¢). Emphasig the requirement that any
surplusage have some “bearing uplos subject matter of the liagion,” the appellate court found
that while the letter containing the defamatsigtement was pertinetat the litigation, the
defendant had not proved the pertinence of a speldfamatory statement contained within that
letter.Id. at 744—45. Notably, the ruling, issued at$henmary judgment stage, was based on the
fact that the defendant hadisnitted little evidence concernimgw the defamatory statement
related to the subjeatatter of the litigationld.

Here, there is no question that the statemieritse VAC were relevant to the Zoe Ma
Lawsuit. As discussed aboveetbriginal complaint contairalegations concerning a business
relationship between ZoMa and LitowitZ and the business relationship between Litowitz and
Zoe Ma lies at the heart tie VAC. Thus, requiring Defendaritsremove allegations about
Litowitz from the VAC before domitting it in support of thei€olorado Riverargument could
have impaired this Court’s altyt to conduct a “painstaking comparison” of the VAC and the

complaint in the Zoe Ma Lawsuit.

8 Because the FAC contends that the VAC had no oelstip to the allegations in the original complaint

in the Zoe Ma Lawsuit, the Court limits its analysighe original complaint ithat suit and the arguments
made on the motions to dismiss that complaint. Stil,Gourt notes that before Litowitz filed the FAC on
May 14, 2019, Zoe Ma filed an amended complairthe Zoe Ma Lawsuit. (First Am. CompMakhsous

No. 19-cv-01230 (Apr. 17, 2019), Dkt. No. 27.) Not only does Litowitz play a more prominent role in Zoe
Ma'’s first amended complaint, which pleads exitemsletail about his business relationship with Zoe Ma,
but the first amended complaint also sets forth two claimns that Zoe Ma first raised as counterclaims in
her answer to the VACClpmpareFirst Am. Compl. 1§ 241-568)akhsousNo. 19-cv-01230with Decl.

of Haddad in Supp. of Mot. to Dismiss, Ex. B 1 35-M&khsousNo. 19-cv-01230 (Mar. 6, 2019), Dkt.
No. 10-2.) Those counterclaims arose directly from the allegations in the VAC, including the claim that
Litowitz and Zoe Ma created Renviast for the purpose of fraud.

10



Nonetheless, Litowitz asserts that Defendaauld have submittatie VAC but redacted
the defamatory allegations about him or fitkd VAC under seal. Yet Litowitz cites no on-point
authority for this argumeritWhile Litowitz insists that Diendants easily could have taken
measures to keep the VAC confidential, “[thes& strong presumption toward public disclosure
of court files and documentsStrait v. Belcan Eng’g Grp., IncNo. 11-cv-1306, 2012 WL
2277903, at *1 (N.D. lll. June 18, 2012)nder Federal Rule of Civil Procedure 26(c), a court
“may, for good cause, issue an order to protgetréy or person from annoyance, embarrassment,
oppression, or undue burden or expense.” But sud¢ionsoare not granted as a matter of course.
To the contrary, a party seeking confidentialitystnprovide reasons and legal citations and must
provide support for any &im of injury resulting from public disclosur8ee Strajt2012 WL
2277903, at *1. Here, Defendants woulddaad a very difficult timarguing to this Court that
sealing or redacting the VAC waecessary to avoid injuryvgin that the VAC was already
publicly available.

In short, Defendants are shielded by theditign privilege from kbility for filing the
VAC in the Zoe Ma Lawsuit. For that reasontdwitz’'s FAC is dismissed. The present inquiry
does not conclude there, howevas Defendants contend thia¢ dismissal should be with
prejudice because any claims argsfrom the publication of the VAC are absolutely privileged.
The Court agrees to the extent that Litowitauhd have no legal basis file a Second Amended

Complaint centered around the allegations inMA€. But there is one allegation in the FAC that

° For support, Litowitz cites the background facts recountddlimson v. Johnson & Bell, L{d. N.E.3d

52, 54-55 (lll. App. Ct. 2014). Therthe appellate court noted thatan earlier proceeding, the defendant

had filed documents containing personally-identifiable informati@hather private information about the
plaintiff. When the issue was brought to the attention of the district court and the Seventh Circuit, the
courts simply granted motions to seal. Those facts are inapposite to the facts in this case and simply stand
for the unremarkable proposition that filings @ining personally-identifiable information and

confidential health and financialformation should be filed under sealsuch information should be

redacted. Moreover, even on the fact§ohnsonthe appellate court went on to find that the litigation

privilege appliedld. at 56-57.
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could potentially supply a badiar a defamation claim—the FACfezences an article published
by Law360 discussing the New York action aadounting some of the VAC'’s allegations
against Litowitz. $eeFAC | 5.)

That article does not form thmasis of any count in the FA&hd Litowitz does not raise it
as a defense to dismissal. Instead the FAC citeartitle to show how the defamatory statements
in the VAC were disseminated in lllinoisSée id{{ 7, 36.) Of course, tlaticle itself could not
give rise to a defamation claim against any Ddémt in this case insofar as it recounted the
contents of the VAC because it was not putaé by any Defendant; the article’s author and
Law360 are not defendants heret Bie article suggesthat Litowitz couldraise a claim related
to the VAC not barred by the litigation privilege. In particular, the VAC alleges that Haddad was
guoted in the Law360 article atating that the VAC’s “allegaihs of misconduct are serious and
well-documented and the documentary evidence athtththe complaint is incontrovertible.”
(FAC 1 6.) Itis at least plausible ththis statement wodlnot be privilegedSee August v.

Hanlon 975 N.E.2d 1234, 1248-49 (lll. App. Ct. 2012) ¢hog that the litigion privilege did
not apply to an attorney’s commentsatoewspaper reportabout a lawsuit).

To say that Litowitz might ha a plausible claim is not &ay that such a claim would
survive a motion to dismiss. Wlegras here, the statemengimestion was made by a New York
resident about a New York lawsuit and causes irjoign lllinois residentthere is a choice-of-
law issue. At least one court in this Districstapplied New York privilege law where the alleged
wrongful conduct took place in New York and the injury was felt in IllinBse Wilkow v.

Forbes, Inc, No. 99 C 3477, 2000 WL 631344, at *5-7 (N.D. Ill. May 15, 2000). And New York
law provides that a “civil action cant be maintained against any person, firm or corporation, for

the publication of a fair and true report ofygudicial proceeding.N.Y. Civ. Rights Law § 74.

12



That privilege has been extend&al comments made by attorneysth@ press in connection with
the representation of their clientdfcNally v. Yarnall 764 F. Supp. 853, 856 (S.D.N.Y. 1991).
Since the issues raised concerning Hadgladimment in the 360 article are not
presently before the Court, the above dis@arsshould not be understotmlexpress any opinion
on the merits of any potential defamation claim Hasethat statement. dtead, the Court simply
finds that the possibility that lddad’s comment might give rise &oclaim not definitively barred

by lllinois’s litigation privilegewarrants dismissing the FA&ithout prejudice and granting
Litowitz leave to amend.
CONCLUSION
For the foregoing reasons, Defendants’ motio dismiss (Dkt. No. 9) is granted.
Defendants Moran and Giresi are dismissed fitmsaction for lack of personal jurisdiction
pursuant to Rule 12(b)(2). The remainder of A& is dismissed withoytrejudice pursuant to

Rule 12(b)(6).

ENTERED:

Dated: April 10, 2020

Andrea R. Wood
United States District Judge
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