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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

PACKAGING CORPORATION OF
AMERICA, INC.

Plaintiff,
V. No. 19-CV-03286

PATRICK CRONER, Judge John J. Thargy.

N N N N N N N N N N

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Packaging Compration of America, Inc(*PCA”) filed this lawsuit alleging that
defendant Patrick “Buzz” Croner violated Thef®w® Trade Secrets Act ("DTSA”), 18 U.S.C.
8 1831let seq.and the lllinois Trade Secreist (“ITSA”), 765 ILCS 1065/1et seqg.and breached
his employment contract when he went to wimka competitor and began soliciting the same
clients. Croner subsequently filed a partial motmilismiss the trade secret counts for failure to
state a claim under Federal Rules of Civil Procedure 12(b)(6). The Court grants the motion and
dismisses Counts | and Ill of the complainithwprejudice. PCA also filed a motion for a
preliminary injunction seeking to restrain Crofrem disclosing or misappropriating trade secrets
as well as soliciting a subsef PCA customers per a non-solititen clause of Croner’s
employment contract. That motion is denied wipet to the remaining breach of contract claim.

BACKGROUND

The parties do not dispute many of the key facts in this’cBE is one of th@ation’s

biggest producers of containerboard products and tedtdeeesheet. Croner began his career as

1n evaluating Croner’s motion to dismiss, the facts alleged in the complaint are taken as
true, while findings relevant to the preliminairjjunction motion are based on the evidence
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a salesman in the corrugated box industry in 28808elch Packaging, direct competitor of PCA
(though significantly smaller). As part of his emyainent contract with Welch, Croner signed a
non-solicitation agreement restricting contact vatistomers for 18 months should he leave the
company. In July 2007, Croner accepted a sales position at Field Packaging Group, LLC, at which
point he signed another restrictive covenant tifms limiting the custorars he could solicit during
the first 12 months after departing Field.

On April 14, 2011, PCA acquired Field. In théemmath of the sale, Croner reached out to
a PCA executive to express concaver the acquisition’s effect on tlseope of the restrictive
covenant he had previously signed with Fi&ef.'s Mem. in Opp.’n to Mot. for Prelim. Inj. 9,
ECF No. 70. Croner maintains that the PCA executive told him that PCA does not do those types
of agreementdd. Years later, in 2018, Croner inquired agabout the validity of the agreement
to PCA management, who responded that PCA itdtethe contract as part of its purchase of
Field and that it “wouldn’t be inclined” to exeleua new agreement with Croner. Def.’s Mem. in
Opp.'n to Mot. for Preliminj. Ex. E: 9. A month later, Croner asked two other PCA managers
about the clause and alleges that they did not respond in writing, but that they agreed with him
orally that the agreement would not hold up in coDgf.’s Mem. in Opp.’n to Mot. for Prih.
Inj. 10. Another follow-up request for clarification went ignorketl At the preliminary injunction
hearing, however, Martin Field (formerly the principal at Field Packaging and who became
Croner’s Sales Manager after PCA acquired Field) testifietdhina@old Croner many times that

PCA believed that the non-solicitation agreement was enforceable.

presented at the hearing or in the preliminarynoiion briefing. For the most part, the evidence
at the hearing was consistent with the facts atlegehe complaint; where material, conflicts are
identified and resolved according to the relevant standard.



In 2016, Welch began recruiting Croner to retiarits employ. The recruitment continued
into the fall of 2018, at which point Croner told Welch executitias he was “gathering data” for
everyone to review. Mot. for Prelim. Inj. 9. The following spring, the courtship continued, with
Croner telling PCA that he had “opened up to youngraccounts, a strategy to move forward and
a game plan with PCA.Id. at 10. Eventually, Croner resigned from PCA on May 6, 2019 and

accepted an offer to return to Welch as an EtkeeWice President of Business Developnjijwith

I 00. That offer includékira restrictive covenant that Croner signed.

Shortly after leaving PCA, Croner, by his owdmission, began soliciting some of his former
clients from PCA. Mot. for Prelim. Inj., Pl.’s Ex. 38.

The key portion of the 2007 non-solititan agreement between Croner and Fiethds
as follows:

[1]f [the employee] voluntarily terminates his employment with Company or is
terminated by the Company for any reason other than fraud, theft, embezzlement,
commission of a felony, engaging in unlaWéexual harassment, or violation of
paragraph 2, Non-Disclosure/Confidentialimployee will not for the twelve (12)
month period following his termination directby indirectly solicit, service, have
contact with, or divert any entity whidls, as of the time of the termination of
Employee’s employment or the immediate tweffityr (24) month period prior to

such termination, a customer of the Companprospective customer with whom
Employee had prior dealings or who were customers of the Company about whom
Employee learned as a result of his emgpient or through confidential, proprietary

or trade secret information of the Compahe only exception is that this
paragraph shall not apply to those customers of Employee with whom he had an
on-going relationship as of the date bhecame employed by Company and who
were not already customers of Company.

2 PCA refers to this agreement as the “PRdstrictive Covenant,” but that moniker puts
the cart before the horse in assuming that PCA succeeded to Field’s rights in the agreement upon
its acquisition of Field in 2011. As discusgatta, the contract does not contain an assignment
clause, butor purposes of adjudicating PCA’s preliminary injunction mottbe,Court concludes
thatCroner’'s employmentontract was assigned to PCA and remains binding on Croner.



Compl. Ex. 1 at 2-3, ECF No. 1. Croner and a representative for Field signed the agreement on
July 31, 2007. PCA did not require, or ask, Cronesigo a new non-solicitation agreement with
PCA after it acquired Field, and the 2007 employto@ntract between Croner and Field does not
contain an assignment clause. The purcheg®eement between PCA and Field, however,
expressly lists Croner’s contract with Field a material contract acquired in the deal:

12. Agreement between Company anttiBla Croner dated 7/31/07, Summary of

Offer dated 6/19/07 regarding corditiality, non-competition and non-

solicitation, Limited Release fromNon-Competition and Confidentiality

Agreement dated 7/19/07.

Pl.’s Mem. of Law in Support of its Mot. for a TRO Ex. 2, ECF No. 9.

On May 15, 2019, nine days after Croner’s resignation, PCA filed atlree complaint
alleging Croner: (1) violated the DTSA,; (2) bckad the restrictive covenant in his employment
contract with PCA; and (3) violated the ITSBn May 23, 2019, the Court granted in part the
plaintiff's motion for a temporary restraining ords¥eking to restrain Croner from contacting a
restricted list of PCA customers with whom Imed dealt during the 24-month period before his
resignation. The Court carved out two exceptions to the restrictive lisinglfustomers with
whom Croner had an ongoing relationship priothi® 24 months preceding his resignation from
PCA; and (2) any customers who were clientgsath PCA and Welch during the 24-month period
preceding Croner’s resignation

Followingentryof thetemporaryestrainingorder, Croner filed a partial motion to dismiss
for failure to state a claim with respect to Cauhiand 1l (the federal and state trade secrets
counts), and PCA filed a motion for a prelimiyanjunction. The parties conducted limited,
expedited, discovery and briefed both Cmmemotion to dismiss and PCA’s motion for

preliminary injunction in advance of a prelimny injunction hearing conducted on October 30,

2019.



At the preliminary injunction hearing, thH@ourt heard from two witnesses: Croner and
Martin Field, an executive at PCA whhad previously been deposed REA’s corporate
representative. As a general point, the Court notes that Mr.dtelstimony at the injunction
hearing differed significantly and frequently frdris deposition testimony, as he repeatedly gave
answers inconsistent with his prior responaéghe deposition. For example, while he had
previously admitted that PCA had no proof t@abner had taken confidential information with
him upon his resignation, he stated at the hgatfat he had changed his mind after further
investigation. He also initially had declared under oath: that the proper procedure at PCA to remove
data from a piece of hardware is to deleteddua; that Croner had not returned a single document
or electronic file to PCA; that only he amh information technology employee had access to
PCA'’s internal pricing system; that it is not possible to reverse engineer those pricing procedures
using the final price; that PCA salepresentatives do not have axto this internal pricing data;
that it would be impossible to memorize the sdstr all of PCA’s millions of products; that it
would also be impossible to memorize all of tlegails relating to customer preferences; and that
other companies also working with PCA cliently learned the same customer preferences as
PCA. When asked about these responses atjthection hearing, Fieldecanted on each of these
subjects, once again citing new information learoedlternative lines of thought. His responses
included admissions that he personally inspe&@eaher’s office after his departure (despite
having signed a declaration stating that he had not done so) and that Croner had actually left
documents in folders on his sle despite having signed a tiation stating that Croner had
returned no documents to PCAeld’s responses regularly included statements to the effect of “I
thought the answer was correct wheyave it but on further reviewdecided that it wasn’t.He

nonetheless also acknowledged that, as PCA’s cogpmptesentative, it had been his duty to be



preparedo set forth PCA’s position as to relevant faatghe deposition. While an occasional
need to modify a prior response is to be etgubcparticularly in the context of the expedited
process of preparing for a preliminamjunction hearing, the level of backtracking engaged in by
Mr. Field significantly diminished his credibility as a witness.

DISCUSSION

A. Motion to Dismiss

To survive a motion to dismiss for failure to state antld'a complaint must contain
sufficient factual matter, accepted as true, to ‘stat&aim to relief that iplausible on its face.”
Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (quotilgll Atlantic Corp. v. Twomb)y550 U.S.
544, 570 (2007). Thdefendant’s partial motion to dismisnly addresses the DTSA and ITSA
allegations in Counts | and Ill, respectively. Thine Court need not address the breach of contract
claim in Count Il in the context of the motion to dismiss.

1 Count |: DTSA

The complaint alleges that Cronephated the DTSA by misappropriatiRCA’s trade
secrets. To state a claim for violation of the DTSA&, phaintiff must first allege facts sufficient to
provide notice that the relevant information comgtis a trade secret. 18 U.S.C. § 1836(b)(1).
Here, PCA alleges that the trade secrets in question include information about its customers, such
as their purchase histories and preferences, agasvBICA’s internal pricing and costing processes.
At this stage in the proceedings, this level @aficity is sufficient @ad Croner does not contest

the adequacy of this aspect of the compfit. order to survive a motion to dismiss, plaintiffs

3 In briefing on the preliminary injunction moti, by contrast, the parties devote extensive
attention to the issue of whether the informat@roner could access during his time at PCA
constitutes a trade secret. In the context of a mati@lismiss, the plaintiff must only plead facts
sufficient to provide notice of the factual basisitertrade secret claims. While the complaint has
done so, it still fails to state a claim becaus#o#s not adequately allege misappropriation of the



must only plead the existence of trade secrets in broad strokes, as opposed to the more targeted
showing required for injunctive reliekee Covenant Aviation Sec., LLC v. Betfy F. Supp.3d

813, 818 (N.D. Ill. 2014)}“[C]ourts have found allegations to be adequate in instances where the
information and the efforts to maintain its comdndiality are described in general terfhs
(collecting cases)Vhile additional discovery might revetlat PCA’s customer purchase histories

and preferences do not actually constitute tradeet® the allegations here adequately provide
notice as to the basis of the trade secret claims.

Once a plaintiff adequately pleads the existeof a trade secret, it then must sufficiently
allege that the defendant has misappropriatettdide secret within the meaning of § 1836(b)(1).
The DTSA defines “misappropriation” as eithee tacquisition of a trade secret of another . . . by
improper means” or the “disclosure or use ofaalérsecret of another without express or implied
consent. .” 18 U.S.C. 8§ 1839(5)(A)-(B). The partiegrae that with respect to the motion to
dismiss, “we are looking at whwedr a trade secret was (a) acquired by or for improper means, (b)
disclosed without consent, or (3) used without cons&asp. to Motion to Dismis€CF No. 48,
at 3.

Here, PCA does not plausibly allege misappropriation by Croner. The complaint itself
makes plain that rather than acquiring thiegdd trade secrets by improper means, Croner
acquired them through the normal course of his employmémtorder to perform his job
responsibilities, Croner was given accessawofidential information and trade secretsat“PCA
paid Croner to acquire, accumulated asssemble over years.” Compl. 1 29, B8en if Croner

did not return the information, as Plaintiff @jes, the failure to return lawfully acquired

alleged trade secretSee infraThe Court need not, therefore, further address the issue of whether
the information does, in fact, constitute a trade secret.



information does not constitute “misappropoat’ of that information under the DTS&ee, e.g.,
Prominence Advisors, Inc. v. DaltoNo. 17-CV-04369, 2017 WL 6988661 at *4 (N.D. Ill. Dec.
18, 2017) (rejecting argument that the deferddotained information by improper means where
he retained access, initially acquired duringribemal course of his employment, to a DropBox
folder and external hard drive th@intained confidential informatiof).

Given that Croner did not acquire the alleges#igret information by improper means, the
misappropriation analysis hinges on whether PCégadtely alleges that Croner has disclosed or
used the trade secrets without express or impbedent. PCA primarily bases the allegations in
its complaint of unauthorized disclosure on the flaat Croner admits to having solicited some of
his former clients from PCA and on tlr&erence that “because Croner has not returned any
information to PCA, Croner is using PCA’s Catdntial Information and Trade Secrets in
connection with these solicitationsCompl § 37. The complaint provides no additional factual
support for this assertion, however. Bwieer if the Court infers Croner's possessiointhe
information in question, mere possession of trade secrets does not suffice to plausibly allege
disclosure or use of those trade secrets, even wtmesidered in conjunction with solicitations of
former clientsSee, e.qg., Indus. Packaging Supplies, Inc. v. Chamtell18-CV-00165 2018 WL
2560993 at *2 (N.D. Ill. 2018) (holding that allegations that the defendants, former employees

with access to trade secrets, left for a competitf@ring the same services to the same clientele

4 The Dalton court also explains that the plaintiffoncedes in the Complaint that [the
defendant] originally came into possession a& tbonfidential Information legitimately; the
ITSA’s improper acquisition prong only relatesitow an individual came to possess the trade
secret, not the circumstanagfshis continued possessid@017 WL 698866%t *5. Although this
analysis is framed in the context of the ITSA, it remaelsvant here because the DTSA’s and
ITSA’s improper acquisition prongs are almost verbatim.



are “not enough to justify [the plaintiff'sjtherwise unsupported suspicions that the defendants
used or disclosed” trade secrets).

To supplement its complaint, PCA also argueissimesponse to the motion to dismiss that
its allegations state a plausible misappropriatitaim because additional evidence has been
adduced that Croner has deleted some PCA film® finis computer and has solicited some
customers he serviced at PCA, whin turn has lost several sigicéint customers to Welch in the
wake of Croner’s departur€Croner contends that the Court cannot consider such evidence,
however, because it is “restricted to an analg$ the complaint when evaluating a motion to
dismiss; citing Hill v. Trustees of Ind. Uniy537 F.2d 248, 251 (7th Cir. 1976) and other similar
cases which sing this common refrain. The argnt is more complicated, however, because none
of the cases Croner cites addressdlually well-established rule tHat party opposing a Rule
12(b)(6) motion may submit materials outside thedilegs to illustrate the facts the party expects
to be able to prove” so long as they are consistent with the allegations of the corGgmiosky
v. City of Chicagp675 F.3d 743, 745 n.1 (7th Cir. 2013ge also, e.gEarly v. Bankers Life and
Casualty Cq.959 F.2d 75, 79 (7th Cir. 199¢) plaintiff is free ... to allege without evidentiary
support any facts he pleases that are consistent with the corfjplidioie, moreover, discuss the
interplay between the evaluation of a rmatito dismiss that is under consideration
contemporaneously with a motion for prelimipanjunctive relief that includes additional
evidentiary submissions. The natural corollarythe rule that a plaintiff may supplement its
argument in opposition to a motion to dismiss with unpleaded facts that are consistent with the
allegations of the complaint is that, to the exteat they are consistent with the allegations of the

complaint, a plaintiff may rely on facts adshal at a preliminary injunction hearing when



responding to a contemporaneous motion to disins®g Dealer Management Systems Antitrust
Litig., 313 F. Supp. 3d 931, 938-39 & n.1 (N.D. Ill. 2018) (St. Eve, J.).

As a result, the Court also considers #wdence submitted by PCA in support of a
preliminary injunction. PCA first gues that Croner has admitted to the spoliation of evidence and
that, accordingly, the Court should infer that hieaégg deceptive and that he has misappropriated
PCA'’s trade secret?CA claims that Croner, who was allowed to use his personal computer
during the course of his PCA employment, wrinitly deleted material off that laptop after his
resignation But the fact that Croner deleted information from his computer does not suffice to
plausibly suggest that he intended to deny RCéess to material evidence of misappropriation.
Mr. Field, PCA’s corporate representative, admittadng the preliminary injunction hearing that
the company would not want departing empley to keep confidential information on their
personal computers. If anything, Croner’s deletguygport his claim that he did not use or disclose
any trade secretshe took active steps to ensure thatas no longer in possession of confidential
materials from his previous job. PCA also asserts that the Court can infer Croner has acted in bad
faith because he initially failed to disclose theletions in his declaration filed in opposition to
PCA’s motion for a temporary restraining order. Crohewever, filed additional declarations on
his own accord when he realized his omissionagréed to a forensic examination of his laptop
(the results of which PCA has not cited upport of its arguments). These undisputed actions
simply do not support an inference that Crones \&ating in bad faith when he deleted PCA
information from his computer.

PCA’s argument with respect to the deletions goes-rahadnd with its claims that the
Court may infer that Croner is still in possessabronfidential material bEause he did not return

any documents to the company upon his depar@n@ner counters that heft several files and

10



his work computer on his desk and deleted the 6iehis personal laptop to ensure that he did not
retain possession of them. Mr. Field himself edsttnowledged at his deposition that PCA has
“zero proof” that Croner actually took any confidential information with hiRrelim. Inj. Def.
Ex. A 76. Croner’s actionwerea reasonable method for complying with PCA’s demand to return
materials to the company. It is unclear whather steps Croner could have taken. Mr. Field
suggested that Croner could have printed oufikbe on his laptop and returned the hard copy
versions to the company, but such a proceduweldvhave been pointless, as it would not have
remedied Croner’s ongoirgpssession of the underlying electronic files. The only action Croner
could have taken in thatgard is to delete the fileswhich all acknowledge that he did. By
positing that Croner did both too much and too litilérying to divest himself of its secrets, PCA
is trying to have its cake and eat it too.

Even if the Court were to accept PCA@tentions that the lack of return and the tiehes
are proof of Croner’s deception, it still would prie able to find that Croner was in possession
of the secrets. PCA’s new evidence here doesmptioi remedy its failure to state a claim that
Croner has used or disclosed trade secrets.

PCA attempts to address the disclosuissue more directly by referencing the
communications exchanged during Welch'’s courtsii@roner. Croner admits that as part of the
negotiations with Welch, he shared his total sales figures broken down by general category. PCA

claims, without any supporting evidence or autlypthat such information is confidential. Croner

> As describedsupra Mr. Field later recanted this statement, along with many others, at
the preliminary injunction hearing, explaining thatchanged his mind after further investigation.
Mr. Field acknowledged that he was PCA'’s corpergitness at his deposition and that it was his
responsibility to learn any information related to fiaisility’s trade secrets in preparation for that
hearing. In the Court’s view, Mr. Field’s testimoat/the hearing was less than fully reliable and
credible.

11



disagrees, stating that it is the norm in the seidastry to cite total sales as a benchmark of
performance, and that he even divulged the sgp® of information when recruited by Field to
leave his first job at Welch. Mr. Field himself indted at the injunctiondaring that he believed
Field was entitled to knowertain information about Croneraccounts at Welch, such as the
identities of his customers, when recruiting him to Field in 2007.

Croner further asserts that during these nagotis, he did not share any other sales- or
customer-related information with Welch, nor givany documents, because unlike his personal
sales figures, revealing that information provided no benefit to®HREA disagrees, and
“respectfully” accuses Croner of lying based orearail he sent to Welch representatives stating
that he was “gathering data” for an upcoming meeting that lasted for a couple oPhéiMem.
of Law in Supp. of its Mot. for a Prelim. Inp, ECF No. 53. Respectfully, however, PCA has
presented no evidence to support that allegatiom r@but Croner’s explanation that his total sales
and sales mix constituted the data referred to in the email. Additionally, the length of the meeting
simply has no bearing on the issue, as Crandrthe Welch representatives could have discussed
any number of topics in those two holPEA’s contention that Cronsupplied confidential data
to Welch during this meeting is entirely speculative.

PCA also cites other emails, in which Cros@ategizes about neglient lists and how
best to reach his new sales targets at Welcbyi@ence of trade secret disclosure. Again, PCA
can point to no factual evidence to suppasttheory that these emails illustrate confidential

information disclosure. Croner explained that he ggee prospective client lists before and after

® PCA also avers that because Croner didb®dieve that any of the information was
confidential that he came across during his employraeRCA, the Court can infer that he has
disclosed everything to Welch. Putting aside plarties’ disagreement about whether Croner had
access to trade secrets at PCA, the plaintiff stilst provide a factual basis for its allegations.
Otherwise, its argument amounts to no more than unsupported speculation.

12



his resignation using SalesGenie, a publicly al&lghird-party vendor. PCA has no evidence to
the contrary. The lucrative compensation promisécrtmer, as well as the ambitious sales targets,
also are not evidence of wrongdoing, despite RGMegations to the contrary. Neither the Court
nor PCA have any factual basis for believing tthet compensation and sales targets have any
relationship to PCA’s trade secreteideed, Croner’s efforts to develop “new” client lists
undermine PCA’s claims that Croner’s plan depeéndpon his ability to poach the clients he
serviced at PCA.

Similarly, the fact that PCA has lost lnsss to Welch since Croner’s resignatfails to
support a plausible inference that Croner has misappteg trade secrets. By all accounts, Croner
is an effective salesman; he doubtless had strelagionships with many of his clients. In that
light, it is hardly surprising, or probative wfisappropriation, to learn that some of the companies
with which he had worked while at Field and P@#d followed him to Welch. PCA, just like the
plaintiff in Channel) fails to provide any factual support for its suspicions that Croner disclosed
trade secrets while competing with PCA at Welch. 2018 WL 2560993. Particularly in a highly
competitive business (which all concede accurately describes the corrugated packaging industry),
lost business alone is not enough to suppaitien of trade secret misappropriation, and PCA
must adequately allege that Croner has done thare legally compete in the normal course of
business. It has not done so.

In addition to its allegations that Croner nppeopriated its trade secrets, the complaint
also briefly gestures to the doctrine of inevitatllsclosure of trade secrets. The DTSA allows
courts to grant injunctions in certain circstances for “threatened” misappropriation. 18 U.S.C.

8§ 1836(b)(3). lllinois courts have found thataiptiffs can state a claim for threatened

13



misappropriation by demonstrating the inevitability of trade secret disclo®epsiCo, Inc. v.
Redmond54 F.3d 1262, 1269 (7th Cir. 1998)llinois law . . . allow[s] a court to enjoin the
“inevitable” disclosure of trade secrets.).

Courts examine three factors in an ineMialdisclosure analysis: (1) the level of
competition between the former and new agpt; (2) the similarity between tremployee’s
former and new positions; and (3) the actionsriée employer has taken to prevent the use or
disclosure of the formemaployer’s trade secretPepsiCo v. Redmondlo. 94-CV-06838, 1996
WL 3965 at *20 (N.D.I11.1996) (internal citations oneitl). In addition, plaintiffs must allege more
than “the merdact that a person assumed a similar position at a compétitetate aclaim for
inevitable disclosurePepsiCo, Inc. v. Redmon&4 F.3d 1262, 1269 (7th Cir. 1995), which
requires “a showing of intent or a high probaiilihat the employee will use trade secr&sban
v. Caremark Rx, L.L.CZ80 F. Supp. 2d 700, 734 (N.D. ll.2011) (internal citations omitted).
Courts aré'cautious” in their application of the doute due to its significant potential to curb
employee movement among competitdrsumph Packaging Group v. War834 F. Supp. 2d
796, 809 (N.D. Ill. 2011).

PCA’s complaint alleges facts to substaetithe first two factors of the test: PCA and
Welch are direct competitorand Croner’s new and former positions, while not identical, both
involve sales of the same type of product. Beyibrad, though, the only other fact that PCA puts

forth is that Croner began to solicit PCA customers after switching jobs: “it also is inevitable that

" Although the Seventh Circuit has permittedvitable disclosure claims under the ITSA,
it has not explicitly allowed them under the DTS3ther courts in this district, however, have
analyzed inevitable disclosure under both lawsicwvisuggests that the doctrine is available in
either contextSee, e.g., Indus. Packaging Supplies, Inc. v. Chaitell18-CV-00165 2018 WL
2560993 (N.D. Ill. 2018)Molon Motor & Coil Corp. v. Nidec Motor CorpNo. 1:16-CV-03545,
2017 WL 1954531 (N.D. lll. May 11, 2017).

14



[Croner] will misappropriate PCA'Srade Secrets . . . given his prior position with PCA, the
identity and similarity of his new position wittWelch, and the fact that he is soliciting the
Restricted Customers he served for PCA.” ComBB.{These facts are insufficient to state a claim
for inevitable disclosure. PCA has alleged nothiittp respect to the actions Welch has or has not
taken to prevent trade secret disclosuralsib provides no foundation upon which the Court might
find a showing of intent or high probability that Croner will use its trade secrets, especially in light
of the skepticism other courts in this district have shown toward the inevitability doctrine.
Previous plaintiffs that have succeeded inisgatlaims for inevitable disclosure in this
district have alleged that the defendarduic not operate or function” in the newsgition without
relying on the trade secretStrata Marketing, Inc. v. Murphy40 N.E.2d 1166, 1179 (lll. App.
2000);See alsAllied Waste Servs. of N. Amer., LLC v. TibAlé7 F.Supp.3d 1103, 1112 (N.D.
lll. 2016); Complete Bus. Sols., Inc. v. MauMp. 01-CV-00363, 2001 WL 290196 (N.D. Ill. Mar.
16, 2001). But the facts of the complaint make clear that disclosure is not inevitable here.
The relevant facts in this case closely resemble those at isMeauno, where thecourt
dismissed an inevitable disclosulaim. 2001 WL 290196. The defendantMiauro had signed a
contract with the plaintiff containing a non-solatibn clause prohibiting him from soliciting any
former clients that he had contacted duringlitBenonth period leading up to his resignatilah.
at *5. The court held both that the complaint ffisiently pleaded that the defendant could not
operate without the secrets and that the dcetdidl not apply to the facts of the cake.The
Mauro court explained the case could not procesd an inevitability theory because the
defendant’s contractaffirmatively allows [the defendantp immediately compete with [the
plaintiff] and solicit its clients, as long as [tHefendant] had no contacttithe clients for a one-

year period prior to his resignatiénd. n. 8. Because the non-compete clause was not a complete

15



bar on solicitations, the contraitself thus indicated that th#efendant could compete without
disclosing trade secrets.

The same holds true indhpresent case. Croner’s ngolicitation agreement contains
carve-outs based on the timingtbe most recent contact ancetiiming of the creation of the
business relationship, as PCA acktedges in the complaint:

“Notably, the PCA Customer RestriotivCovenant does not preclude Croner from

working for a competitor such as Welch, nor does it even preclude him from calling

upon those customers which he brought to the employment relationship when he

moved from Welch to Field Packaging (who were not already PCA customers).

Rather, the applicable customer restriction only prevents him for 12 months from

soliciting or servicing the PCA custonsehe otherwise began servicing while at

PCA.

Compl. T 3. And to be clear, the carve out is broader than PCA describes, as it also allows Croner
to solicit any company that had been a PCA gustoat any time prior to the 24 months prior to
Croner’s resignation but was not a customer during tha@dth period.

Furthermore, the complaint also specifttat Croner previously switched jobs in the
reverse direction, transitioning from Welch keeld. And by PCA’s own admission, Croner’s
original contract with Welch “actually contain@dore restrictive customer restrictions than the
ones at issue in this matteld’ § 17. If it was not inevitable th&roner would reveal trade secrets
when he moved from Welch to Field in 2007 unaenore restrictive contract (and PCA takes the
position that it was not), why would it be inevitable when he subsequently moved from PCA to
Welch? In any event, the fact that Croner has tidcthto soliciting some of his former clients (at
least some of whom he was permitted tocsply the agreement) does not overcome these
shortcomings because they do not plausibly establish that Croner did, in fact, use trade secrets in

doing so. While it igpossible that he did so, the complaint alleges no facts that matkauisible

to infer that he did soBell Atlantic Corp. v. Twombly550 U.S. 544557 (2007) (dismissing
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complaint where allegations fell “short of the line between possibility and plausibility of
entitlement to relief”)PCA's inevitable disclosure theory therefore falls short.
2. Count I11: ITSA

Plaintiffs alleging ITSA violations mustiew: (1) the presence of a trade secret; (2) that
was misappropriated; and (3) that the defendantalgtused the trade secret in its business.
Composite Marine Propellers, Inc. v. Van Der Wouei2 F.2d 1263, 1266 (7th Cir. 1992). This
analysis, therefore, contains the same first pnangs of the DTSA analysis and adds the third.
PCA effectively concedes that as goes its DTB&ory, so goes its ITSA theory. Resp. Br., ECF
No. 48, at 3. Because PCA insufficiently pledust Croner misappropriated the trade secsets,
supra the complaint also fails to state a claim under the I¥$he inevitability doctrine analysis
remains the same under the ITSA. As a result, fordhsons described above, the complaint fails
to state a claim under the ITSA.

3. L eave to Amend

PCA argues that in the event of a dismista, Court should permit amendment of the
complaint based on the new infieation learned during initial discovery. Per Rule 15(a), leave to
amend a complaint should “be freely given when justice so requifege.”Seventh Circuit has
noted that a liberal standard for granting leavarteend is “especially advisable” after dismissal
of the original complaintBarry Aviation Inc. v. Land O'Lakes Municipal Airport Commission
377 F.3d 682, 687 (7th Cir. 20048till, “[a] district court does not abuse its discretion in denying
leave to amend if the proposed repleading would be fu@arcia v. City of Chicago, Il].24 F.3d

966, 970 (7th Cir. 1994).

8 Because the complaint contains no factgyalig that Croner or Welch have actually used
the information in their business, the complanduld also fail the third prong of the ITSA
analysis.
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Here, the Court has the benefit of the #ddal information revealed during initial
discovery for the preliminary injunction. By considering this new information, the Court can
determine whether it would be futile to grant P@aAve to amend its complaint with respect to its
trade secrets claims. As discussed above, themiafown that came to light during the preliminary
injunction hearing does not remedy the shortcomings of PCA’s comdP#.argues that the
Court should grant leave to amend its ctan to include Croner’'s deletion of electronic
materials off his personal laptop, failure to retoonfidential information t&*CA, and solicitation
of PCA clients, as well as PCA’sdbbusiness since Croner’s departiier the reasons already
discussed, none of these supplemental allegationisestdgfplausibly suggest that Croner violated
the DTSA or ITSA by disclosing trade sedr@brmation of PCA to Welch. As a result, granting
PCA leave to amend its complaint would be futile and the Court dismisses Counts | and Il with
prejudice.

B. Motion for Preliminary Injunction with Respect to Count |1 Breach of Contract

Because Croner’s motion to dismiss did not gdeetismiss Count Il of the complaint, the
Court now turns to the plaintiffs motion fa preliminary injunction with respect to the lone
remaining count. The Seventh Circuit has issued a clgtandard for evaluations of preliminary
injunctions:

An equitable, interlocutory form of relied, preliminary injunction is an exercise of
a very far-reaching power, never to belulged in except in a case clearly

® The parties argue the preliminary injunctaimost exclusively in the context of the non-
solicitation agreement and the alleged trade seakttions. They largely ignore the viability of
the breach of contract claim in tes of the confidentiality agreenmeexcept to the extent that it
overlaps with the DTSA and ITSA analysis. As ddsx above, there is not an adequate factual
basis in the record to plausibly state laim that Croner misappropriated any confidential
information or trade secret. Accordingly, to the ektiat PCA is pressing a breach of contract
theory based on violations of contractual conftagity obligations, PCA has failed to establish a
likelihood of succeeding on the merits with respeduch a claim and, in turn, has also failed to
establish a showing of irreparable harm.
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demanding it. It is never awarded as a matter of right. To determine whether a

situation warrants such a remedy, a rdistcourt engages in an analysis that

proceeds in two distinct phases: a in@d phase and a balancing phase.

To survive the threshold phase, a pasgeking a preliminary injunction must

satisfy three requirements. It must show that: (1) absent a preliminary injunction, it

will suffer irreparable harm in the imie period prior to final resolution of its

claims; (2) traditional legal remedies wdube inadequate; and (3) its claim has

some likelihood of succeeding on the merits.

If the moving party satisfies each ok#e requirements, the court proceeds to the

balancing phase of the analysis. Ire thalancing phase, the court weighs the

irreparable harm that the moving party would endure without the protection of the

preliminary injunction against any irreparable harm the nonmoving party would

suffer if the court were to grant the reqtes relief. In so doing, the court employs

a sliding scale approach: the more likely pheantiff is to win, the less heavily need

the balance of harms weigh in his favor; lées likely he is to win, the more need

it weigh in his favor. Where appropriatthis balancing process should also

encompass any effects that grantinglenying the preliminary injunction would

have on nonparties (something courts have termed the public interest).
Valencia v. City of Springfield, 1llinoj883 F.3d 959, 96%6 (7th Cir. 2018) (internal quotations,
citations, and punctuation omitted)ithough PCA'’s breaclof contract claim is likely to succeed
on the merits, it has not shown that traditionghleemedies would be inadequate or that it would
suffer irreparable harm if the Court denies its motion for a preliminary injunction.

1. Likelihood of Successon the Merits

A party moving for a preliminary injunction “must only show that [its] chances to succeed
on [its] claims are better than negligibl&Vhitaker v. Kenosha Unified Sch. Dist. No. 1 Bd. of
Educ, 858 F.3d 1034, 1044 (7th Cir. 2017) (internal quotations and citations omitted). The
plaintiff here has met this low bar with respect to the non-solicitation agreement.

Croner disputes the merit of the breach clammarily by attacking the validity of the
restrictive covenant. He first posits that theneBve covenant had expired by the time of his
resignation from PCA becauB€A’s purchase of Field terminated his employment with Field and

triggered the 12-month non-solicitation period. lnestwords, because the contract did not contain
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an express assignment clause, Croner argueghthagstrictive covenant was not automatically
assigned to PCA after the purchase. Croner oitdflinois law to support his argument, however,
and this Court has found none eith®&while there does not appear to be lllinois authority directly
on point, lllinois“does not have per serule prohibiting assignment of a contraand courts
assessing whether a restrictive covenant is aasignn the absence of an assignability provision
“have generally predicted that lllinoould permit assignment cd non-compete without
consent’ Cronimet Holdings, Inc. v. Keywell Metals, LLZ3 F. Supp. 3d 907, 915 (N.D. Il
2014).See also AutoMed Techs., Inc. v. EIlE80 F.Supp.2d 915, 924 (N.D. B001) (“Without
any lllinois precedent holding that restrictive coapts may never be assigned without consent,
we are unwilling to anticipate new pubpolicy restrictions on contract rights ! Based on what
has been presented, the Court is inclined toeatiyat the assignment occurred despite the lack of
an assignment clause and remained valid at the time of Groesignation'?

Croner next contends that even if gasnent occurred, the clause is overbroad and
unenforceable. He points first to the language in the clause referring to both past and prospective

customers. PCA, though, has made it clear th@tlyt seeks a preliminary injunction with respect

10 Croner relies instead ddfficeMax, Inc. v. Levesqué58 F.3d 94 (1st Cir. 2011), but in
that case the agreement at issue included an express provision authorizing the acquiring company
to solicit noncompetition agreements of “substdiytihe same form” as the existing agreement;
the court held that the contract therefore plaianticipated that the existing non-compete
agreement would not survive merger indefinitely would be enforceable only for its term. There
is no similar provision in the Field-PCA agreement.

11 There is no dispute that the assignment, if permissible, actually occurred. In the TRO
hearing, PCA pointed out that the PCA-Field purchase agreement expressly identifies the
restrictive covenant as a contraectbe included in the salBl.’'s Mem. of Law in Supp. of Mot.
for a TRO Ex. 2, ECF No. 9.

12 As a result, it has no bearing on the cacttwhether the assignment occurred in 2011
when PCA purchased membership interests in Field or in 2014 when PCA and Field legally
merged.
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to the specific set of customerseidified as the restricted customénsthe Court’s temporary
restraining orderuling. The defendant’s concern withspect to past and prospective customers

is consequently rendered moot. Croner then discourages the Court from applying the clause only
to the restricted list of custars because it would amount @odrastic modification requiring
extensive “blue penciling.ld. at 7-8;see, e.g., Carlson Group v. Davenpdig. 16-CV-10520,

2016 WL 7212522 (N.D. lll. Dec. 13, 2016). But the modifications required in this case would be
relatively minimal, and the Court has alreamhade the necessary modifications required in
granting the temporary restraining ord&here also is no evidence that the plaintiffs here have
attempted to use an extraordinarily broad noircation clause with hopes that the Court would
redraft the contractual language if it deemed it overbrGachpare with AssuredPartners, Inc. v.
Schmitt 44 N.E.3d 463, 475 (lll. App. 2015} Plaintiffs outright acknowledge that the
nonsolicitation provision was drafted “broadly” in an attempt to extend thgesabprotection
under the provisior).

Lastly, relying largely orCurtis 1000, Inc. v. SuesSroner argues that even if the clause
had been originally drafted to only apply to the restricted list of customers, it still would be
unenforceable because the plaintiff, a seller ofr@ngi goods, lacks a protectable interest in its
customers. 24 F.3d 941 (7th Cir. 1994he defendant relies too strongly Suesshowever,
especially in light of the subsequdllinois Supreme Court decision Reliable Fire Equipment
Co. v. Arredondp

[W]hether a legitimate business interest &xis based on the totality of the facts

and circumstances of the indivial case. Factors to be considered in this analysis
include, but are not limited to, the ngarmanence of customer relationships, the

13The Court’s only modifications to ¢iPCA’s proposed restricted list ieeto exclude any
customers with whom Croner had an ongoirigtienship prior to the 24 months preceding his
resignation from PCA, as well as any customers who were clients of both PCA and Welch during
the 24-month period.
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employee's acquisition of confidentiaformation through his employment, and

time and place restrictions. No factor car@@y more weight than any other, but

rather its importance will depend on theesific facts and circumstances of the

individual case.
965 N.E.2d 393, 403 (lll. 2011). In this case,APkas maintained throughout the case that its
customer relationships are nearspanent, and Croner has providezlevidence to contradict that
claim. For what it is worth, the nesvlicitation clause itself alsexplicitly refers to the “near
permanent nature” of the stomer relationship¥.Compl. Ex. 1 at 2, ECF No. 1. With respect to
Croner’s acquisition of confideat information through his employment, although the parties
disagree as to whether the information learne@tmner constitutes a trade secret, Croner himself
acknowledged in his testimony that he learned médron that, at the very least, he would not
disclose to a competitor. The parties also agree that Croner signed contracts both before and after
the 2007 contract that also contained restrictive cavwsnahich further suggests that such clauses

are not inherently unreasonable in this field. Finally, although the clause does not contain a

geographic boundary, it limits the restriction’s duration taridhths. Taking all of these factors

141t is worth noting that the non-solicitati agreement contains various clauses with
conclusory language, such as: “Employee acknowledges that a breach of any of the covenants
herein contained would cause irreparable h&wnthe Company’s business and that monetary
damages would be fiicult or impossible to ascertain amdll not afford an adequate remedy.”
Compl. Ex. 1 at 4. While the parties do not fe@n this issue, courts across the country have
minimized the importance of such clausgse, e.gBaker’s Aid v. Hussmann Foodseare Co,
830 F.2d 13, 16 (2d Cir. 198{)nding that ‘the contractual language declaring money damages
inadequate in the event of a breach does notaahie question whether preliminary injunctive
relief is appropriaty; Dragon Jade Intl., Ltd. v. Ultroid, LLCNo. 8:17-CV-2422-T-27TBM,
2018 WL 1833160, at *4 (M.D. Fla. Jan. 30, 201§)] he consensus among the reported
decisions appears [to be] that contractual provisiegarding entitlement to injunctive relief are
accorded little to no weighi), Super Chefs, Inc. v. Second Bite Foods,, IN0. CV-15-00525
SJO (FFMx), 2015 WL 1291444at *4 (C.D. Cal. June 11, 2015) (“[Birict courts in this circuit
give little weight to [irreparable harm] clajsk... that pre-declare[ ] that any breach of the
Agreement will result in irreparable hafn(internal citations and quotations omitteB)remen's
Ins. Co. of Newark, New Jersey v. Keating3 F. Supp. 1146, 1154 (S.D.N.Y. 190601 t is clear
that the parties to a contract cannot, by includexgain language in that contract, create a right to
injunctive relief where it would otherwise be inapproprigte
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into accountthe Court rejects Croner’'s argument ttied restrictive covemd is unenforceable
due to a lack of a protectable interest.

Croner also argues against enforcement ofctirdract even if the Court finds it valid
because PCA is equitably estopped from assetsragaim, due to the fact that Croner, during the
course of his employment, spoke on multiple oanasiwith PCA executives about the status of
his contract. Def.’s Mem. in Opp.’to Mot. for Prelim. Inj. 912. According to the defendant,
because PCA never informed him during these intemrsf its belief that the contract remained
valid and enforceable, the plainti$f equitably estopped from agseg a breach of contract claim.

To substantiate a claim of equitable estoppel, a party must show that:

(1) the other person misrepresented or eatexd material facts; (2) the other person

knew at the time he or she made the repregions that they were untrue; (3) the

party claiming estoppel did not know that the representations were untrue when

they were made and when they were acted upon; (4) the other person intended or

reasonably expected that the party claiming estoppel would act upon the
representations; (5) the party claiming estoppel reasonably relied upon the
representations in good faith to his or ldetriment; and (6) the party claiming
estoppel would be prejudiced by his or her reliance on the representations if the
other person is permitted to deny the truth thereof.
Geddes v. Mill Creek Country Club, In@51 N.E.2d 1150, 1157 (lll. 2001) (citingaughn v.
Speaker533 N.E.2d 885 (lll. 1988). Equitable estoppel analyses are factdiegeand “[the
party claiming estoppel has the burden of proving it by clear and unequivocal evidénCeoner
plainly has not alleged facts to prove these elgmby clear and unequivaicevidence. He has
merely alleged that PCA did not respond to his likiadhis series of requests for clarification.
PCA management explicitly told him of its view thiaé contract had been inherited as part of its

acquisition of Field, as well the fact that the camp would not be inclined to enter into a new

agreement.
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Croner suggests that because PCA merelyrnméd him that the contract had been
inherited, and not that it believed the contradig¢oralid and enforceable, that he rightfully relied
on that silence to infer that tikentract was no longer valid. Waikilence can lead to a claim for
equitable estoppel, Croner has cited no legtiaity for the claim that an employer-employee
relationship is the type of special relationship that gives rise to a duty to Boealy. v. Samuels
165 N.E. 181, 186 (lll. 1929holding that silence can give rig@ an estoppel claim wherhtre
is a duty to speak and the party on whom thg degts has an opportunity to speak, and, knowing
the circumstances, keeps silgnEven if PCA had a duty to speak, moreover, Croner does not
convincingly explain why he should not have doded that PCA believed the contract to be
enforceable based upon its declamathat the contract had bewherited and that the company
was not interested in revising it. After alhhieriting an unenforceable contract would have been
useless, from PCA’s perspectivien addition, Croner was also free to retain an attorney to
investigate the validity of the clause, regasdlef PCA'’s views on the riar. In short, PCA has
not committed the type of deceptive or nefaricaaduct that equitable estoppel is intended to

remedy*®

15 Croner also briefly contends that the cocitia not enforceable because substitution of
PCA for Field material altered Croner’s contradtburden without his conse@ee People ex rel.
Sterba v. Blaser337 N.E.2d 410, 416 (lll. Ct. App. 1976)l]t is elementary that no contract can
be modified or amended in an Ex parte fashiy one of the contracting parties without the
knowledge ad consent of the remaining party to theesgnent.”). Croner claims that because
PCA is so much larger than Field, the scope of a restrictive covenant enforced as to PCA’s
customers would be so much broader in scopeittaduld result in a material alteration of the
contract. As described above, £& only endeavoring to enforce the non-solicitation clause
against the restricted list of customers, remdgiCroner’s concerns moot. Nevertheless, the
material alteration claim would also fail evérapplied to the entire contract. TiBdasercourt
found that the employer defendamid unilaterally altered the gntiff employee’s personnel
record without his knowledge to an extent suffitiéo constitute a material alteration of the
employment contractd. at 414. PCA here has done nothingha like; the only change in the
contract that occurred was its assignmenP@A, which was valid with or without Croner’'s
consent.

24



In short, the restrictive covenant was valid anforceable after its assignment to PCA and
PCA is not equitably estopped from filing liseach claim. Croner does not argue that there is
insufficient evidence that hkas solicited customers withthe scope of the non-solicitation
agreement, and his acknowledgement at the itipmdearing that he had solicited at least 34
clients with whom he had dealt during the 24-rhgmériod before he resigned from PCA suffices
to establish some likelihood of success on the merits on the breach®%lon.for Prelim. Inj.,
Pl.’s Ex. 38.Consequently, PCA has saitsf its burden with respect to its likelihood of succeeding
on the merits.

2. Irreparable Harm and Adequacy of L egal Remedy

Even with a showing of a strong likelihoodsafccess on the merits of its case, a plaintiff
must also demonstrate that irreparable harm isl§likf the court denies a motion for preliminary
injunction.Winter v. Natural Resources Defense Council,, 1885 U.S. 7, 22 (2008). PCA largely
grounds its argument in support of irreparable harotaims of lost customers, sales, and profits.
PCA contends that it has lost more than $6 mmiliio sales to Welch arttiat it “is confident” it
has lost business from at least four customers. MotPrelim. Inj. 2. The plaintiff also alleges
that its lost profits make damages difficult to calculate.

PCA, largely relying on cases pertainingth® misappropriation of trade secrets, then
suggests that the Court should find a presumptidavor of irreparable harm because Croner has

breached his restrictive covenaBee, e.g., Jano Justice Sys., Inc. v. Bui@86 F. Supp. 2d 763,

16 At a status hearing on June 14, 2019, Croner’s counsel expressly disavowed! tloe nee
conduct discovery as to actual breach, contenttiagsuch information was only needed to assess
damages in the event that the non-solicitation agee¢is held to be enforceable. See 6/14/19 Tr.,
ECF No. 30, at 7:24 8:4 (“We’'re requesting that ¢ir discovery be limited solely to the issues
that would be relevant to the preliminary injunctisn, specifically to exclude any discovery on
whether or not my client has breached the restaatovenant as breach would only go to ultimate
liability or damagey.
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767 (C.D. lll. 2009) (explaining thatrf cases otrade secret misappropriation and copyright
infringement, there is a presumption of irreparable hgritations omitted) (emphasis added);
IDS Fin. Servs., Inc. v. Smiths@43 F. Supp. 415, 418 (N.D. lll. 1994in¢ling that ‘the threat

is significant that the harm experienced by rtisappropriation or misuse of trade secrets will

be irreparabld (emphasis addedYhese cases have limited apption to the current case given

the Court’'sdismissal of the trade secret claingee, e.g., E.B.N. Enters., Inc. v. C.L. Creative
Images, IncNo. 09-CV-06279, 2011 WL 1131313 at *3 (N.D. lll. Mar. 28, 2011) (finding no
presumption of irreparable injury from a behaof a non-competition agreement because the
plaintiff made no showing of the defendant’s use of “proprietary or unique elements of the
plaintiffs’ business) (internal citations omitted).

PCA contends that a legal remedy wouldirmlequate because qufynhg damages in
this case would be difficulSee, e.g., Turnell v. CentiMark Corg96 F.3d 656, 667 (7th Cir.
2015)(determining that “restrictive covenants [apgime candidates for injunctive relieivhen
it is difficult to show that an ex-employee has used confidential informatitiokey’s Linen v.
Fischer No. 17-CV-02154, 2017 WL 3970593 at *18 (N.D. Ill. Sep. 8, 20@ranting a
preliminary injunction in part because itisipossible to determine at this time the extent to which
[the plaintiff's] confidential information willbe pirated away by [the defendant] and his new
employet) (internal quotations omittedlpCA further alleges that Croner was a valuable employee
who helped developed relationships with cust@nand that the losses associated with direct
competition from him at Welch constitute irreparable haP@A’s evidence for that harm is
somewhat limited, as it is restricted to testimonyMyy Field at the injunction hearing in which

he named a handful of customers from which PCAdll@gedly lost business, and Croner’s written
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testimony indicating which customers he hasc#eld, both successfully and unsuccessfully, for
Welch.

But because the trade secrets claims have thisarissed, the damages resulting from the
breach of contract are easily quantifiable. PClagas that Croner has breached his contract by
earning sales from a relatively small, finite list of custonsas, e.g., McDavid Knee Guard, Inc.
V. Nike USA, In¢.683 F.Supp.2d 740, 749 (N.D. lll. 2010E¢en assuming [the plaintiff] could
prove that it was losing sales [besalof the defendant], any suldsses could be recovered as
money damages from [the defendant] if [the plaintiff] were ultimately to prevail in this dgtion.
The plaintiff, in its motion, even leads with thetfféghat “PCA has now losh excess of $6 million
in sales."Mot. for Prelim. Inj. at LAnd while “sales”arenot the same as “profits¢360 Insight,

Inc. v. Spamhaus Proje@58 F.3d 637, 648 n.8 (7th Cir. 2011), courts do not require mathematical
precision in determining lost profitg]. As the lllinois Supreme Court has statétle law does

not require that lost profits be proven with absobate¢ainty. Rather, the evidence need only afford

a reasonable basis for the computation of dasagpch, with a reasonable degree of certainty,
can be traced to defendant's wrongful catduBelleville Toyota, Inc. v. Toyota Motor Sales,
U.S.A., Inc. 199 Ill. 2d 325, 770 N.E.2d 177, 199 (2002). PCA claims longstanding, essentially
“permanent,” relationships with the customersatie; this is not a case involving a new business
with no established track record. As such,hibidd be a relatively straightforward process to
estimate, by reference to historical data and trethésamount of lost profit that would have been
earned from sales to “PCA” clients who were improperly solicitedCbyner. As this Court
recently observed iAbrasic 90 Inc. v. Weldcote Metals, In864 F. Supp. 3d 888, 904 (N.D. III.
2019):

Although “[a] plaintiff may suffer irrepakde harm if the nature of the loss makes
monetary damages diftilt to calculate,’E. St. Louis Laborers' Local 100 v. Bellon
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Wrecking & Salvage Cp414 F.3d 700, 705 (7th Cir. 2005), an adequate remedy

at law exists when damages can be quantified “to a reasonable, which is not to say

a high, degree of precisionlicolet Instrument Corp. v. Lindquist & Vennug4

F.3d 453, 45657 (7th Cir. 1994). How much [plaintiff] suffered in lost profits

could likely be quantified to a reasotalevel of precision by analyzing profits

[plaintiff] lost on any given product aa result of the defendants' use of the

information at issueSee Cullen Elec. Co. v. Cullezi8 Ill. App. 3d 726, 161, 578

N.E.2d 1058, 1063 (1991) (“If the loss of future profits is also proved, there is no

evidence that these could not be estimated with reasonable certainty by relying on

plaintiff's many years of successful operatipn.”

In the Court’s view, therRPCA has not shown that irrepalaltmarm is likely and that the
legal remedies available to it are inadequ&ter. those reasons, the plaintiff's motion for a

preliminary injunction is denied.

In summary, the Court finds that PCA has failedtate a claim with respect to Counts |
and Ill, the DTSA and ITSAlaims. Because granting leaveamend would be futile, the Court
grants Croner’'s motion to dismiss, ECI©.N81, with prejudice. With respect to the surviving
breach of contract claim (Count Il), the Court dades that although PCA has shown that it has
some prospect for success on the merits, it has notsthauvit is likely to suffer irreparable harm
andthat the available legal remedies are inadequate. As a result, PCA’s motion for a preliminary
injunction, ECF No. 20, is denied. This case is set for status on Wednesday, January 22, 2020 at

9:00 a.m. to discuss a case management schedule with respect to this remaining claim.

SRk

Date:January 3, 2020 John J. Tharp, Jr.
United States District Judge
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