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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

AARON C. J,,
No. 19 C 4049
Plaintiff,
Magistrate Judge M. David Weisman
V.

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Aaron C. J. appeals the Commissioner's decision denyisgpplication for Social

Security benefits. For the reasons set forth below, the @ffunhs the ALJ’s decision.

Background

Plaintiff receivad supplementasecurity incomg“SSI”) benefits as a child, but when he
turned eighteein 2014 the Commissioner determined that he was ineligible for benefits as an
adult. (R.204-16) Plaintiff requested reconsideration of the ineligibility determination, which
after an informal hearingyas denied.(R. 23850.) On January 26, 2016, plaintiff appealed the
determination. (R. 254.)

On May 19, 2014, shortly after he turned eighteen, plaintiff filed an applicatiaifdr
disability benefits (“CDB”), which was denied initially and on reconsideration. (AR3B3p6-

A hearing on plaintiff's appeal of the denial of BiSI and CDB claims was scheduled for
December 15, 2016R. 297.) Plaintiff appeared withowtounsel and though there is no transcript

of that hearing, the record shows thatdts postponed so he could obtapresentation(R. 308.)
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On June 27, 2017, a hearing on plaintiffs SSI and CDB claims was held by an
Administrative Law Judge (“ALJ”). (R. 996028.) Once againplaintiff had nocounsel (R.
1001-02.)

On May 11, and 16, 2018, respectively, the ALJ denied plaintiff's claims. (B9)3 he
Appeals Council declined review (B-8),leaving the ALJ'decisiors as the final decisi@of the
Commissionereviewable by this Court pursuant to 42 U.S.C. § 405@&ge Villano v. Astrue,

556 F.3d 558, 561-62 (7th Cir. 2009).

Discussion
The Court reviews the ALJ's decision deferentially, affirming if it is supplotig

“substantial evidence in the record,g., “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusiontiite v. Sullivan, 965 F.2d 133, 136 (7th Cir. 1992)
(quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). “Although this standard is generous,
it is not entirely uncritical,” and the case must be remanded if the “decisios éadkentiary
support.” Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002) (citation omitted).

Under the Social Security Act, disability is defined as the “inability to engagayin a
substantial gainful activity by reason of any medically determinable physical or mngpaaiment
which can be expecte result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The regulations
prescribe a fivgpart sequential test for determining whether a claimant is disate®0 C.F.R.

§ 404.1520(a). The Commissioner must consider whether: (1) the claimant loas\perdny

substantial gainful activity during the period for which she claims disability; (Z)léimant has

a severe impairment or combination of impairmentsth@xlaimant’s impairment meets or equals
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any listed impairment; (4) the claimant retains the residual functional capacitydorpber past
relevant work; and (5) the claimant is able to perform any other work existing in caguifi
numbers in the national economlyl.; Zurawski v. Halter, 245 F.3d 881, 885 (7th Cir. 2001). The
claimant bears the burden of proof at steps one through four. 20 C.F.R. 8 404.1560(c)(2);
Zurawski, 245 F.3d at 886. If that burden is met, at step five, the burden shifts to the Commissioner
to establish that the claimant is capable of performing work existing in significanbers in the
national economy. 20 C.F.R. § 404.1560(c)(2).

Plaintiff first argues that the ALJ failed to obtain from harwalid waiver ohis stattiory
right tocounsel.Binion v. Shalala, 13 F.3d 243, 245 {fi Cir. 1994)(a claimant has a right to be
represented by counsel at a disability hearidgyvaiver of counsel is valid the ALJ explais to
the claimant “(1) the manner in which an attorney can aid in the proceedings, (2) the possibility
of free counsel or a contingency arrangement, and (3) the limitation on attorney feesrtz@6 pe
of past due benefits and required court approval of the fdds Plaintiff says there is no &lence
that he validly waived his right to counsel.

On the contrary, the record shows that plaintiff repeatedly received notices ighhi® r
representatioand he waived that right.S¢e R. 25563 (2/29/16 notice)272-80 (3/3/16 notice);
286-93 (3/D/16 notice); 298303 (10/11/16 notice); 306 (plaintiff's 10/18/16 acknowledgment of
receipt of notice); 308 (12/15/16 acknowledgment of [hearing] postponement in order to obtain
representation; 3096 (3/20/17 notice)329 (6/26/17 waiver of representation); 16 (ALJ
obtaining waiver from plaintiff).

Despite this evidencelaintiff argues that his waiver was not valid because the ALJ did
not comply withthe requiremergset forth in the agency’s internal guidelines known as HALLEX.

See HALLEX § 1-2-1-80,available at https://www.ssa.gov/OP Home/hallex/|-02/1-2-1-80.html



https://www.ssa.gov/OP_Home/hallex/I-02/I-2-1-80.html
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(last visitedNov. 18, 2020)(requiring the ALJ to orally advise a claimant of his right to
represetation at the hearingnd suggesting that the ALJ ask whether the claimesgivel the
hearing acknowledgement letter and its enclosures wrterstoodthe information about
representation Plaintiff says there is no evidencathe received andnderstood the information
about representation in the first hearing because it was noteéeord the transcript of the second
hearing shows that the ALJ did not ask the HALLEX-suggested questions.

Even without a transcript, however, it is reasonable to assume from plaintiff fusegoa
the form postponing the first hearing so he could obtain counsel that the ALJ did, in fact, advise
plaintiff of his right to counsel during that hearingsed R. 308.) Moreoverthough the ALJ did
not ask the HALLEXsuggested questions during the second heattmegSeventh Circuithas
refused to characterize such an omission as eBserJozefyk v. Berryhill, 923 F.3d 492, 497 (7th
Cir. 2019)(per curiam)stating that tritten notice adequatebpprises a claimarf his right to
counsél and dedining “to expand an already demanding waiver standard by requiring the ALJ to
recite admonishments that the agency’s own regulations do not r¢duire”

Plaintiff alsoargueghathis waiver was invalid because the Adid not determine thate
couldmake an informeadhoiceaboutwaiving representationAs discussed above, however, the
Seventh Circuit identified the regtesfor a valid waiver inBinion and Jozefyk, andthey were
met here.The Seventh Circuit does not, as plaintiff seems to suggest, require an ALJ taobtain
psychological exam of a claimant before accepting his representation that be e@insel.

The Court also rejects plaintiff's claim that the ALdeelr by failing toaskplaintiff if he

needed another postponement to obtain counsel. Plaintiff does not cite any authority for the notion

1n fact, the Seventh Circuit has not decided whether HALLEX creamgsnforceable rightsSee Dean v. Colvin,
585F. App'x904, 905(7th Cir. 204).
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thatan ALIJmustoffer a second hearing postponement ttaamantwho saysheis “prepared to
go forward with the hearing” without counsel present. (R. 1001.) Thus, the ALJ’s failure to make
such an offer was not error.

Plaintiff also argues that the ALJ faileddevelop a full and fair records he was required
to do Nelmsv. Astrue, 553 F.3d1093, 1098 (7th Cir. 200ghoting an ALJ’s “enhancetduty
to develop the recordhen a claimant appeapso se). The Seventh Circuit “generally upholds
the reasoned judgment of the Commissioner on how much evidence to gather, even when the
claimant la&s representatioh. Id. Thus, there must be a prejudic@hissionfor the Court to
find that Commissioner failed to develop the record fully and faiudy.

The omission plaintiff cites here is the abseoicestimony from plaintiff's grandmother,
who would have “provided detailed and clearer testimony about matters such fsairtiff]
needed help with his daily activities and how his difficulties witimpeehension, processing
information, and concentration afftedhim.” (Pl.’s Mem., ECF 15 at 12.But plaintiff testified
about the help he received from his grandmother (R.-16)%nd she completdds function
report (R. 36774). Because the recombntains evidence about plaintiff's interactions with his
grandmother, the ALJ’s failure to obtain her testimony was not error.

Plaintiff's last argument is that the ALJ’s RFC is not supported by substanti@nee
because it doesotaccount foplaintiff's need for redirectioand clarification The record shows
thatplaintiff: (1) required “teacher promptand redirection to stay on task in school; (2) “need[s]
constan] encouragement to do thirigat home; (3) said it would be hard for him to stay on task
in a workplaceand (4) had occasional difficulty understanding questions posed by the consultative
examiner and the ALJ. (R. 184, 361, 367, 74, 1009 see generally R. 100527) However,

the record also shows that the ALJ considéhésievidence but agreed with tagency medical
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reviewerthat despite his limitationglaintiff “retains the ability to follow simple directions and
do simple tasks on a sustained bas(R. 20-22, 35-37, 775, 777 yhough the Court might have
reached a different conclusion, we cannot say that the ALJ’s decision is not supported by

substantial evidence.

Conclusion
For the reasons stated above, the Court affrms the ALJ's decision, grants the
Commissioner’s motion for summary judgment [46)d terminates this case.

SO ORDERED. ENTERED: November 18, 2020

W & orne) S ceiriricer
M. David Weisman
United States Magistrate Judge




