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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

POTBELLY SANDWICH WORKS, LLG

Plaintiff, 19C 4613

VS. JudgeGary Feinerman
RONALD GRASON, JAMES HESSMER, MICHAEL
MONTALTO, ANTHONY BUGLIO, HIGH
MOUNTAIN CONSULTING, INC., TECHCULE, LLC,
NETWORK INNOVATIONS, INC,

N N N N N N N N N N N N

Defendants.

M EMORANDUM OPINION AND ORDER

Potbelly Sandwich Works, LLC brings this suit against Network Innovations, Inc.
(“Nitel”) and its officersRonald Grason and James Hess(oellectively, “Nitel Defendants?)
High Mountain Consulting, Inc. and its owridichael Montalto(together, “High Mountain
Defendants”)and Teclule, LLC and its owner Anthony Buglio, alleging violationstbé
Racketeer Influenced and Corrupt Organizations Act (“RICO”), 18 U.S.C. 8et3e&h, the
Computer Fraud and Abuse Act (“CFAA”), 18 U.S.C. 8§ 1G8d] lllinois law Doc. 49. Other
than Techcule, which has not appeared, Defendants move under Civil Rule 12(H)$6)iss
the operative complaint. Docs. 52, 57, 61. i heotions are gmted as to the RICO claim and
denied as to the CFAA claim, and if Potbelly does not successfully replead its RiGOthe
court will exercise its discretion under 28 U.S.C. 8§ 1367(c)(2) to relingsishpplemental
jurisdiction over the state law claims.

Background
In resolvingDefendantsRule 12(b)(6) motions, the court assumes the truth of the

operative complaint’s welpleaded factual allegations, though not its legal conclusiSas.
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Zahn v. N. Am. Power & Gas, L|.815 F.3d 1082, 1087 (7th Cir. 2016). The court must also
consider “documents attached to the complaint, documents that are criticatoongblaint and
referred to in it, and information that is subject to proper judicial notice,” alomgagditional

facts set forth ifPotbelly’s brief opposing dismissal, so long as those additional facts “are
consistent with the pleadingsPhillips v. Prudential Ins. Co. of Anif14 F.3d 1017, 1019-20

(7th Cir. 2013).The facts are set forth as favorably to Potbellthase materials aw. See

Pierce v. Zoetis, Inc818 F.3d 274, 277 (7th Cir. 2016). In setting forth the facts at the pleading
stage, the court does not vouch for tlaeicuracy.See @ldberg v. United State881 F.3d 529,

531 (7th Cir. 2018).

A. The Alleged Kickback Scheme

Potbelly operates sandwich shops across the United States. o@D In 2015,
Potbelly hired Montalto and Buglio to work in its information technology (“IT”) department,
eventually promotind/iontaltoto Senior Director of T and Buglioto Manageof Infrastructure
and Networking Servicedd. at 1749.

Nitel, a provider of integrated network and telecommunications services, conspired with
Montalto and Buglio testeer Potbelly’s telecommunicatiobgsiness to Nitel, which in return
paidthemkickbacksvia purported commissiondd. at 12122, 29. Montalto and Buglio each
formed abusiness entityo receivethekickbacks. Id. at {911-12. In September 2018jtel and
High Mountain (Montalto’s corporation) entered i@io agreemerauthorizing Montalto to
“refer and solicit orders” from prospective commercial subscribersat 23 (internal
guotation marks omitteg$eeDoc. 1-1 In 2016 or late 201 Nitel andTeclcule (Buglio's
limited liability company)entered into aimilaragreementDoc. 49at 124; seeDoc. 1-2.

Less than four weeladterentering intahe High Mountainagreement, Nitel executed its

first service agreementith Potbelly, with Montalto ostensibly acting on Potbelly’s behalf. Doc.
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49 at 126, seeDoc. 1-3. Under theservice agreemeniitel issue order forns under which it
provided telecommunications services to various Potl&diyes. Doc. 4%t 126. Montalto

began executing order forms on Potbelly’s behalf, and Nitel paid Montalto (via High Mountain)
a kickback for eachld. at 127, 29 seeDoc. 14. By July 2018Nitel wasproviding
telecommunications servicés overseventyPotbellystores Doc. 49t 727. Nitel charged

inflated ratesresulting in Potbelly paying hundreds of thousands of dollars to Nitel, which in
turn paid tens of thousands of dollars in kickbacks to Montalto and Budliat 1128-29.

B. Concealment of the Kckback Scheme

Nitel, Montalto, and Bugli@oncealedhe kickback schenfeom Potbelly Id. at {36.
On January 27, 2017, Montalto wrote to Gradditel’'s Presidentid. at 7, with information to
ensure that his “commissions ... would] be paid correctlg.”at 132 (internal quotation marks
omitted) Grason instructed the Nitel employee responsible for commidsiatibe fifteen
percenttommissiorchecksshould be “cut directly” to High Mountairg. at 134, with High
Mountainthen pas#g on a portion to Techculdd. at 135. Nitel at timesssued separate
checksto High Mountain and Techcule, requiring Grason to circumadaature ofNitel's
accounting softwarthat prohibited split commissiondd. at 131, 33.

Hessmer, Nitel's Senior Sales Executink at 18, ensured tha&otbellys order forms
would conceal that Montaltwas adng as Nitel's agentld. atf137-39. OnJuly 11, 2017,
Hessmer directeitel employees to leave blank or write “No” on the sectiotheforms for
listing Nitel's agent.Id. at §138-39. Hessmaalso directedNitel employees to misrepresent
agent information on all nomternal Potbellyrelateddocuments écause thédeal[might]
detonate” if Potbellyearnedthat Montalto had &nancialinterest in directing business to Nitel.
Id. at 140 (internal quotation marks omittedHessmer instructeditel employees to include the

correct information on all internal Nitel documentbid.



Case: 1:19-cv-04613 Document #: 94 Filed: 08/17/20 Page 4 of 16 PagelD #:516

Montalto and Buglio concealdte kickback schemieom Potbellyand later destroyed
records to cover it upld. at §41. To support the scheme, Buglio and Montalto used their
Potbellyprovided laptop computers to access company information, including email accounts of
several senior Potbelbyfficers without justification and in excess thfeir respective
authorizations.Id. at f 44, 93-94.

C. Potbelly’s Termination of Montalto and Buglio

Potbelly discoverethe kickback schemand terminated Montalto and Buglio on July 20,
2018. Id. at 119-10, 42. Potbelly demandi¢hat Nitel cease all payments to Montalto and
Buglio and account for the overpaymetitat Potbelly madeo Nitel. Id. at 42. Nitel did not
comply with either demanor acknowledgehe scheme’s existencébid. Potbelly began
transitioning its Bops away fromNitel's telecommunications servicekl. at 143. Despite
Potbelly’s discovery of the scheme in July 2018, the compddleges that the schementinued
“through at least April 2019.'ld. at 166. Potbelly alleges that two other entitiekettuce Feed
You 1, LLC, a “Potbelly franchisee,” and Press Ganey, a “healthcare-relatedmydmjeere
“also charged inflated rates that resulted in undisclosed kickbackfs]dt 1174-75.

Discussion

RICO Claim

Potbelly claims thaGrason, Hessmer, Montalto, and Buglio engaged in a RICO
conspiracy under 18 U.S.C. § 1962(dyiolate §1962(c). Doc. 4@t 1157-82. To state a
§ 1962(d) clainfor conspiring to violate § 1962(dpotbellymustplead facts suffi@nt to show,
among other things, “that (1) the defendant[s] agreed to maintain an interest in or comtrol of a
enterprise or to participate in the affairs of an enterprise through a pafttaxcketeering
activity, and (2) the defendant[s] further agréeat someone would commit at least two

predicate acts to accomplish these goalaripress Casino Joliet Corp. v. Johnst@d63 F.3d
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723, 734-35 (7th Cir. 2014) (alterations in origin@jernal quotation marks omitted)o plead
the “pattern of racketzing activity” element, Potbelly muatlegeconspiratoriabctsthat are
related and pose a continuing threat—componentsabketement referred to aslationship”
and “continuity.” See Corleyw Rosewood Care Ctr., In@88 F.3d 990, 1002 (7th Cir. 2004).
is necessary here to address dhbcontinuity component.

The Seventh Circuit has described “continuity” as follows:

Continuity can be a closed- or opended conceptClosedended continuity

refers to criminal behavior that has ended but the duration and repetition of

the criminal activity carries with it an implicit threat of continued criminal

activity in the future. In contrast, open-ended continuity requires a showing of

past conduct that by its nature projects into theréuivith a threat of

repetition.
DeGuelle v. Camilli664 F.3d 192, 199 (7th Cir. 2011) (internal quotation marks and citations
omitted). Potbelly argues that the complainfficiently plead open-and closd-ended
continuity. Doc. 67 at 14. It is wrong as to both.

As toopenended continuityPotbelly points téhe complaint’s allegatiothat the
kickback schemeithercontinues or poses a threat of repetititoh.at 11, 14-17 Because the
scheme haendednsofar as it was directed at PotbelBoc. 49at 143, Potbelly is left to argue
thatGrason, Hessmer, Montalto, and Bugi@“continuing to perpetrate similar frauds on other
[Nitel] customers, specifically ... Lettuce Feed You 1, | .la@Potbelly franchisee in Indiana ...
and Press Ganey, an Indiamased healthcamelated company.” Doc. 67 at 11. But the
complaintin fact does not allegdat the scheme continues aghose two customers.h&
complaint’s only allegation regardingttuce Feed Yostaes

[Lettuce Feed You] was also charged inflated reagdNitel] that resulted in
undisclosed kickback payments to Montalto/High Mountain in at least 2017
and 2018, making it a distinct victim of these defendants’ scheme. Beginning

no later than April 2017, Nitel sent invoices each month to Lettuce Feed You
via the U.S. mail, and in approximately mid-2018 Nitel began sending the
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invoices via interstate wires, as email attachments sent from lllinois to
Indiana. Nitel then issued Jercent kickack payments to High Mountain.

Doc. 49at {74. And the complaint’'s only allegation regardiPiggss Ganegtates
Nitel utilized the same fraudulent pattern to overbill for services to, and pay
kickbacks to an employee of, South Bend, Indibased Press Ganey, a
healthcareelated company. As to this fraudulent activity directed toward
Press Ganey, a third party, Potbelly lacks access to specific information with
regard to the exact time frame and other details, and intends to uncover such
details through the discovery process. Fraudulent invoices were sent to Press
Ganey, and payments on those invoices have been made by Press Ganey, over
a period of years utilizing the U.S. mail and/or interstate wires.

Id. at §75.

Theallegation concerning Lettu¢eeedYou pointsto bad acts that occurred
unspecified times in 2017 and 2018, andsimt suggesthat there arergyoing violations or
threas of future harm. The allegations concerning Press Ganey are vague and conclusory,
involving anunnamed employesommittingunspecified actions at unspecified times, with no
mention of ongoing violations dnreats ofuture harm. Those allegations do nstffice to
establishopen-ended continuitySee Vicominc. v. Harbridge Merch. Servs., In@0 F.3d 771,
783 (7th Cir. 1994) (“A threat of continuity cannot be found from bald assertions such as ‘James
Elliot continues his racketeering activities.'Duis v. Smith Partners & Assocs., LtA012 W
5077726, at *4 (N.D. Ill. Oct. 18, 2012) (holding that the allegatia “ Defendants ...
behaved towards many other residents of many other properties acquired in [the purported
scheme] in a manner similar to the manner in which they ... behaved toviardsf®” did not
plead open-ended continuity, reasoning that “allegations that Defendants continue[d] & engag
in racketeering activity [we]re vague and conclusory, involving unnamed victims and

unspecified actions”Patel v. Mahajan2012 WL 3234397, at *4 (N.D. Ill. Aug. 6, 2012)

(holding that the complaint’s allegation “that the predicate acts continuefd]l[ed] to
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adequately plead open-ended continuity,” reasoning thaiahsiffs “provide[d] no details to
support th[at] allegation”)Xuar. Residential Lending, Inc. v. Int'| Mortg. GtBO5 F. Supp. 2d

846, 860 (N.DIIl. 2004) (“Plaintiff conclusorily alleges that defendamishduct represented a
regular way of doing business and a threat of continued conduct. Such conclusory allegations,
however, are not sufficient to allege open-ended continayspecific facts must support such

a conclusion.”);Johnson Controls, Inc. v. Exide Carft32 F. Supp. 2d 654, 661 (N.[D. 2001)
(noting that “the absence of anything other than a conclusory suggestion of such a continuing
threat on [defendard] part dooms the RICO claim”)

Potbelly fares no better as to clostied continity. The existence of closeshded
continuity turns orive factors:“[ (1)] the number and variety of predicate acts[,] [(2)] the length
of time over which they were committed, [(3)] the number of victims] {{¥# presence of
separate schemes],] ar(8)] the occurrence of distinct injuriesVicom 20 F.3d at 780 (internal
guotation marks omitted). The factorsnustbe applied “with an eye toward achieving a
natural and commonsense result, recognizing that Congress was concerned in tRIlGGgwi
term criminal conduct.”Ibid. (internal quotation marks omitted). Applying those fachene
shows that Potbelly does rediequately allege closeshded continuity.

First, theonly “predicate acts” alleged Botbellyare mail and wire fraudDoc. 49at
1160, 62-63, 68-70, 72, 74-75, 81. The Seventh Circuit has cautiones“not [to] look
favorably on many instances of mail and wire fraud to form a pattern fiasubsened that
“when it comes to a pattern premised on acts of maili@ fraud, the volume of mailings is not
dispositive.” Midwest Grinding Co., Inc. v. Spjt276 F.2d 1016, 1024-25 (7th Cir. 1992)
(internal quotation marks omitte@ollecting cases)For exampleMidwest Grindingheld that

“hundreds” of allegedly fraudulent invoices “directed to a few customers” whe ali€ivery
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similar to one another” failed to “show that the defendants operated éelongriminal
operation.” Ibid. Potbellyidentifiesonly twenty-five instances of mail and wire frasehot
hundreds—all committed against Potbelly. Doc. 67 at 11. évedconsidering the vague
allegations concerning Lettuce Feed You and Press Ganagrtiaint still identilesonly “a

few customers” who are “very similar to one anothavitiwest Grinding 976 F.2d at 1025.

The firstfactorweighs against PotbellySeeJennings v. Auto Meter Prods., Ind95 F.3d 466,
475 (7th Cir. 2007) (The gaintiff] has not alleged a sufficient number and variety of predicate
acts to show a RICO violation. ... Other than the evidence-tampering allegations, which ...
generally stem from acts that are also alleged to be mail or wire fraud, all wechave & fev
instances of mail and wire fraud. We have repeatedly rejected RICO claims thathebvgy

on mail and wire fraud allegations to establish a patteii€pm 20 F.3d at 781 (“Although

[the paintiff]'s prolixity makes it seem as though [it] allegganumerable predicate acts to
support its causes of action, a careful reading of the amended complaint reveals®therw
When all the verbiage is weeded otitg] plaintiff] manages to allege a very few acts of mail or
wire fraud in each count.”) (internal quotation marks and citation omitted).

SecondPotbelly alleges that th@edicateacts took place over the course of tweiig
months. Doc. 4@t §76; Doc. 67 at 11Duration of the enterprise is “perhaps the most
important element of RICO continuity Jennings 495 F.3dat 474 (internal quotation marks
omitted) In many casesht Seventh Circuit “ha[s] not hesitated to find that closed periods of
several months to several years did not qualify as substantial enough to satisfy continuity.”
Roger Whitmore’s Auto. Servs., Inc. v. Lake Cd®4 F.3d 659, 673 (7th Cir. 200@)ternal
quotation marks omittegd$ee Midwest Grinding76 F.2d at 1024 ¢tlectingcasesincluding

LTS

casesvhere schemes lasg a “period of years|[,]” “several year§] and“eighteermontHs]”
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were heldnsufficient);J.D. Marshall Int’l, Inc. v. Redstart, Inc935 F.2d 815, 820-21 (7th Cir.
1991) (holdinghirteen monthsnsufficien); U.S. Textiles, Inc. v. Anheuser-Busch Cos., Inc.
911 F.2d 1261, 126(7th Cir.1990) (holding sixteen months insufficignElsewhere, however
the Seventh Circuhtasindicated thaschemes of shorter duratiaresufficient. See Vicom20
F.3d at 780 (noting that the Seventh Circuit has “not ventured as far as tthe€irbuit in
holding that predicate acts spanning less than one year do not as a matter of lawecanstitut
substantial period of time as required” to establish cleselkd continuity) (internal quotation
marks omitted).Thus, the duration of the scheme alleged by Potisetipt determinative.

Third, thecomplaint focuses almost exclusively onevictim, Potbelly, whichcuts
against finding closed-ended continuitgee Jenningl95 F.3d at 475 (holding thelbsed
ended continuity was not present where the plawti$“the only identifiable individual who
has suffered any potential injury”). Even countirejtuce Feed You and Press Ganey, the
complaint still would identifyonly “a small group” harmed by ¢hschemgwhich likewise is
insufficient. Roger Whitmore’s Auto. Seryd24 F.3d at 673 (holding that there waslused
ended continuity wherte plaintiff identifieda “dozen or soVictims).

Fourth, the only scheme Potbeitientifies with any degreespecificity is overcharging
for telecommunications servigeshichalso cuts against clos@hded continuity.See d. at674
(holding thatthe existence of a single scheme weighs against eksdedcontinuity); U.S.
Textiles 911 F.2d at 126@ame);Sutherland v. Malley, 882 F.2d 1196, 1204 (7th Cir. 1989)
(same).

Fifth, the complaint identifies only orset ofinjuries (Potbellys) with any degree of
specificty. See Jenning<195 F.3d at 476 (holding that there waslosedended continuity

where the plaintiff suffered the only identifiable ingg); Lipin Enters. Inc. v. Lee803 F.2d
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322, 324 (7th Cir. 1986) (“There must be some indication of a threat of continuing activity by the
defendants, not just one instance of fraud with a single victim.”) (internal quotatika mar
omitted). Even considerinthecomplaint’scursory references to Lettuce Feed You and Press
Ganey, thresets ofinjuriesremain insufficienfor closedended cotinuity, especially because
Potbelly dos not allegehat any victim isufferingcontinuing harms.SeeTalbot v. Robert
Matthews Distrib Co, 961 F.2d 654, 6623(7th Cir.1992) (holdinghat the plaintiffs failed to
state a RICO claim eveahough the defendants’ alleged scheme injured more than one victim);
Edmondson & Gallagher v. Alban Towers Tenants Ag8r-.3d 1260, 1263(C. Cir. 1995
(holding that the plaintiffs did not satisfy closed-ended continuity where they alléged)le
scheme” against “a small number of victitnadding that it was “virtually impossible for
plaintiffs to state a RICO claim” based on such allega}ions

With four of the five factors weighing against Potbelly and the fifth being a wash, the
complant does not sufficientlgllege closegended continuity.SeeGamboa v. Velez57 F.3d
703, 709 (7th Cir. 2006) (holding that there walosedended continuity, “even [though] the
purported scheme [took] several years to unfold, involve{direety of criminal acts, and
target[ed] more than one victim,” reasoning that “[t]he district court erralawing the factors
to override the big picture” that “the amended complaint’s allegations foreclosedraay tif
continued criminal activity); Roger Whitmore’s Auto. Seryd24 F.3d at 674 [T] he fact that
we are faced with a single, isolated scheme with a confined set of victimsipswts the
conclusion thatthe plaintiff] has not shown closed-ended contintijty.And becaus®otbelly
fails tosatisfy eithelopen-or closedended continuityit does nosufficiently allege the “pattern

of racketeering activity” element @6 § 1962(d) claimyequiring that the claim beéismissed.

10
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Il. CFAA Claim

Potbelly’s othefederal claims its CFAA claim against Montalto and Buglio. Doc. 49
1992-103. To state a CFAAlaim, Potbellymust allege facts showirtgat: (1) there was “a
violation of [18 U.S.C. § 103@)]"; (2) “the|[violation] involved] [one] of the factorset forth
in [various subclauses] stibsection (c)(4)(A)(iY with the only ertinentsubclause hergeing
thatPotbelly suffered “loss ... during any 1-year period ... aggregating at least $5,000 it value,
18 U.S.C. 8 1030§¢4)(A)(1) (D ; (3) Potbellybroughtthe actiorfwithin [two] years of the date of
the act complained of or the date of the discovery of the damage(4 ati complaineaf
conduct is not “for the negligent design or manufacture of computer hardware, computer
software, offirmware.” 18 U.S.C. 8§ 1030(g). hEthird and fourth elements aeasily metso
the CFAA claim survivesf Potbellyalleges facts sufficient to meet the first two elements
Potbelly succeeds in doing so.

As to the firstelement Potbelly #eges threeseparate violations of § 1030, Doc. a9
1994-95, 99; Doc. 67 at 19-20, but it is necessary to considetlmblleged 1030(a)(2)(C)
violation. Section 1030(a)(2)(Gates that “whoever ..(1)] intentionally accesses a computer
[(2)] without authorizatioror exceeds authorized acce$8)] and thereby obtains ...
information from [(4) any protected computer ... shall be punished as provided in [§ 1030(c)].”
18 U.S.C. 81030(a)(2)(C). The complaint alleges that Montalto and Buglioififed]
unauthorized access to Potbelly’s computer systems, including hacking into emails” tgflémul
Potbelly employees and officers, including Potbelly’s CEO, its Senior Vice Preside
Information Technology, and its Senior Vice President for HuResources,” anthat they
“reviewed and captured the substance of email communications to and frge] grjgployees

and officers.” Doc. 4@t 1193-94. That suffices to state 8 1030(a)(2)(CVyiolation, as the

11
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allegedconduct amounts to the (1) intentional use of a computer, (2) without authorization, (3) to
obtain informatiorfrom (4) Potbelly’sprotected computers

Pressinghe contrary result, Montalto argues that he had authorization to do what he did
because, “[a]s the Senior Director of IT, it Whass] job to access, administer, and oversee all
Potbelly email accounts Doc. 58 at 11.That argument fails, at least at the pleading stage,
because theourt must take as true Potbelly’s allegation, Doca4$93, thatMontaltoaccessed
thoseemail accountsvithout authorization.See Zan, 815 F.3cat 1087.

As tothe secon@lement, he CFAA defines “loss” to include “any reasonable cost to any
victim, including the cost of responding to an offense, condyetidamage assessment, and
restoring the data, program, system, or information to its condition prior to the offei&e.”
U.S.C. § 1030(e)(11)The complaint alleges thRtbelly “incurred more than $5,000 in
expenses within a ongzar period’'when it had to “condufita damage assessment and restor|[e]
data”due to Montalto and Buglio’s unauthorized accedtsdaffficers’ email accountsDoc. 49
at 1103. That allegation, which must be credited at this stage,Zan, 815 F.3cat 1087,
qualifies as a loss sufficiennhder 8§ 1030(c)(4)(A)(i)(1), and thus suffices to pleadstseond
element of Potbelly’€FAA claim.

Potbelly’s CFAA claim against Montalto dBuglio may proceed.

1. State Law Claims

Becausehe parties are not completely diverBec. 49 at {1 5-13, Potbellyssate law
claims fall within the court’s supplemental jurisdictionder 28 U.S.C. § 1367(aJ.he court
had the discretion under 8§ 1367(c) to relinquissupplementglurisdiction, and the question
whether to do scemains open “at every stage of the litigatio@ity of Chicago v. Int'l Coll. of
Surgeons522 U.S. 156, 173 (1997) (internal quotation marks omitted). If Potbelly does not

attempt to replead its RICO claim, or if Potbelly unsuccessfully attempts to repleathiima

12
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the court would relinquish its supplemental jurisdiction over the state law claims unde

§ 1367(cj2)—which provides that “[tje district courts maglecline to exercise supplemental
jurisdiction over a claim under subsection (a) if(2) the claim substantially predominates over
the claim or claims over which the district court has original jurisdittidmecause Potbelly’s
state law claims predominadeer its CFAA claim. This is so for two reasons.

First,the CFAA claim involves conduct distinct from and far narrower than the conduct
underlying the state law claim&The CFAA ... is primarily a[n] ... anthacking statute,Fidlar
Techs. v. LPS Real Est. Data Sols.,,I8&0 F.3d 1075, 1079 (7th Cir. 2016), and Potbelly’s
CFAA claim focuses oMontalto and Buglio’sallegedunauthorized access to its senior officers’
email accountsDoc. 49 at 11 92-103. By contraBgtbelly’s state law claimsallegingbreach
of fiduciary duty, inducement of breach of fiduciary duty, fraud, civil conspiracy, violation of the
Consumer Fraud and Deceptive Business Practices Act, 815 ILCSe5@844, unjust
enrichment, fraudulent inducement, and seeking a declaratgyard that Potbelly’s contracts
with Defendants are void—focus time alleged kickbackcheme Doc. 49at 151 (“By
accepting money from Nitel in return for steering Potbelly’s business to Nitel, Moatel
Buglio breached their fiduciary duties of Idya’); id. at 191 (“As a direct and proximate result
of defendants’ fraudulent acts and omissions, Potbelly suffered damages ... including the
inflated costs of the services provided by Nitel, and the costs associated vatingplitel with
a responsible vendor.”)d. at 1105 (“[Defendants] formed an agreement to corrupt and
compromise the loyalties that Montalto and Buglio owed to Potbelly and to defraud Potbelly,
whereby Montalto and Buglio would exercise their employment responsibilities for thdt lnénef
the defedants and to the detriment of Potbellyit), at 1110 (“The acts of Nitel, Grason[,] and

Hessmer in corrupting the loyalties of Potbelly’s agents, benefiting from theamopetitive

13
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award of telecommunications services, and concealing the arrangeomeidtbelly constitute
deceptive acts and practicesig); at 1119 (“Hessmer has retained [kickbacks] to Potbelly’s
detriment, and his retention of those benefits violates fundamental principlesad,jagtiity][,]
and good conscience.’ij. at 1122 (“Nitel was aware ... that it had corrupted the loyalties of
Montalto and Buglio, and affirmatively misrepresented and concealed that fadtutei
Potbelly to permit Nitel to obtain and keep Potbelly’s business as a telecommunipabiidsr
charging infated rates.”)id. at 1129 (“A contract procured under circumstances where one
party’s agent was also acting as the undisclosed agent of the adverse party is not binding upon
the uniformed principal, and is voidable at the option of the uninformed pairi¢i Potbelly’s
state law claimghus have a broad factual scope, encompassing an alleged conspiracy involving
multiple individualsand three corporations, and legal complexity, presenting eight causes of
action under lllinois law By contrast, Potbil's CFAA claim is factually and legally narrow,
concerning whether Montalto and Bughacked certaicomputers and caused Potbelly to suffer
a lossof at least$5,000. The state law claimthus predominatever the CFAA claim See
United Mine Workers of Am. v. Giht&83 U.S. 715, 727 (1966) (“Once it appears that a state
claim constitutes the real body of a case, to which the federal claim is only anagppnehd
state claim may fairly be dismissed.De Asencio v. Tyson Foods, In842 F.3d 301, 309 (3d
Cir. 2003) (sameXf. Ervin v. OS Rest. Servs., In632 F.3d 971, 980 (7th Cir. 2011) (holding
that the plaintiff's state law claims did not predominate where they “essentiallyatefdicthe
[federal] claims”).

Secondthe potentiadamages for the state law claims greattgeed the potential
damages for the CFAA claim. Damagex=ler the CFAAare limited to economic damages,”

18 U.S.C. 8§ 1030(g), and Potbelly’s alleged CFAA damages arise from the relatively mtaor cos
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it incurred inconducting alamage assessment and restoring data due to Montalto and Buglio’s
hacking. Doc. 4&t 1103. The state law claim&y contrast, seek damages arising from th
alleged kickback schemehich are separate from and far greater thamallegael CFAA
damages|d. at 1129, 138 (alleging that “Potbelly has paid hundreds of thousands of dollars to
Nitel,” which then “paid tens of thousands of dollars in kickbdcksd that Nitel now claims it

is “entitle[d] to hundreds of thousandsdufllars in early termination fees”

Accordingly, if Potbelly does not attempt to replead its RICO claiatrieh, unlike the
CFAA claim,ress on the saméroadfactual predicates its state law claimsor if Potbelly
unsuccessfully attempts to replead its RICO claim, its state law claims would pratioovar
its remaining federal claim, anlde court would relinquish its supplemental jurisdiction over the
state law claims und&1367(c)(2).

Conclusion

Nitel Defendants’ motion to dismiss grantedand High Mountain Defendants’ and
Buglio’s motionsto dismissaregrantedexcept aso theCFAA claim. The dismissabf the
RICO claimis without prejudice.See Runnion v. Girl Scouts of Greater Chi. & Nw.,|786
F.3d 510, 519 (7th Cir. 2015) (“Ordinarily, ... a plaintiff whose original complaint has been
dismissed under Rule 12(b)(6) should be given at least one opportunity to try to[dasjend
complaint before the entire action is dismissedPdtbellyhas untilSeptembe8, 2020 to
amendhe operativeomgaint. If Potbellydoes noamend the dismissal of thRICO claim

will convert automatically to a dismissal with prejudice, the court will relinquish it sogpltal
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jurisdiction over the state law claims, and this case will proceed on the CFAA dfdfatbelly

amendsDefendants shall file their responsive pleadings by Septemb2029

August 17, 2020

United States District Judge
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