Thomas v. Dart Doc. 5

INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Michael Thomas, (2018-0811147), )
Petitioner, ))
) Case Nol19 C 5110
" )) Judge Matthew F. Kennelly
Tom Dart ;
Respondent. : )
ORDER

For the reasons st below, lhe Clerk is drected to enter judgmedismissing thisase
Petitioner remains liable for the five dollar filing fee. Petitioner must eithethgafee or bring
anin forma pauperisapplication by10/15/2019. Failure to pay the fee or bring a proper IFP
application may result in Petitioner being barred from filing future cases in this. Cote Court
declines to isge a ceiifi cate of appealability.

STATEMENT

PetitionerMichael Thomadiled this pro sehabeas corpus petition while he was detained
atthe Cook County Jail.He sayshe was convicted of rape fDregn in 1992and £ntenced to
133 months of imprisonment He was released from custody in Oregon in 200de was
required to register as a sex offender for ten years following haseefeom custody.He believes
his sex offenderregistration requiremergxpired in February 2012.Although te petition is
somewhatit appears that Petitioner was arrested at a bar in Berwyn, lllinois in28L&ing in
his detention at the Cook County Jail. He doeserptain his lllinois chargbut impliesthat he
is being held for failing to register as a sex offender in lllinois.

In his habeas corpus petition, Petitioner contends ¢hahe is innocent of the original
Oregoncharges(2) Oregon shouldiothave imposed a sex offender registnarequirement upon
him; and, (3) regardless, the registration requirement expired many gear® that he should
not be held in lllinois. Following the filing of the case in July 2019, a piece of Court
correspondence sent to Petitioner at the Cook County Jail was returned as undehvignadl
notation that Petitioner was discharged. The Court could not locate Petitioner iomé#te
locator websites for the Cook County Jail, lllinois Department of Corrections,rego®
Departmenof Corrections.

Petitioner's case must be dismisseds to the Oregon case, he must be in custody
pursuant to the criminal charge or judgment he challenges to bring a habeas cotiouns pe
Stanbridge v. Scqt?791 F.3d 715, 718 (7th Cir. 201%jt{ng Maleng v. Cook490 U.S. 488, 490
(1989)). Petitionercompleted his Oregon sentence, so he cartratengethat conviction.
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Regarding a potential lllinois charge arising from his 2018 arrest, ilasppewas in
custody athetime he brought that suit. It is possible that this could be a live case and caytrove
if Petitioner faces collateral consequence&pencer v. Kemns23 U.S. 1, 8 (1998). But even
if Petitioner coulathallengea present chargrich as failure to register, his case wauride under
28 U.S.C. § 2241 because Petitioner's state case is in pretrial proceedirgebs V.
McCoaughtry 251 F.3d 596, 597 (7th Cir. 2001) (per curiaviglker v. O’'Brien 216 F.3d 626,
633 (7th Cir. 2000). Section 2241 allows Petitioner to bring a habeas corpus petition, isut this
limited by the desire of federaburts not tanterfere with pending state criminal prosecutions
except in special circumstance&raden v. 30th Judicial Circuit Court ofyK 410 U.S. 484, 489
92 (1973).Younger v. Harris401 U.S. 37 (19718weeney v. Bartqw12 F.3d 571, 573 (7th Cir.
2010);0lsson v. Curran328 F. Appx 334, 335 (7th Cir. 2009United States v. Casty837 F.2d
293, 29697 (7th Cir. 1991)Neville v. Cavanaugh61ll F.2d 673, 675 (7th Cir. 1979As a
gereral rule Petitioner must proceed with fdims through the regular state criminal proceedings
and may raise claims through a 28 U.S.C. § 2254 federal habeas corpus petitidtreoalgtate
conviction. Sweeney612 F.3d at 573.An excetion is made for claims that must be addressed
by the federal court prior to a state conviction in order to prevent them from beaomgsuch
as speedy trial and double jeopardy claimsd.; see also Braden410 U.S. 48®2. But a
challenge to the underlying criminal charge, such as whettidgoRer was still required to register
as a sex offender, would not be a proper 8§ 2241 petition.

The Court sees no viable path forward for Petitioner and so dismisses tbis. acti
Petitioner remains liable for the five dollar filing fee. Petitioner must eithethmafee or bring
anin forma pauperisapplication by the date set in this order. Failure to pay the fee or bring a
proper IFP application may result in Petitioner being barred from filingdutases in this Court.

The Court also declines to issue a certificate of appealability under Ruletiid Rtiles
Governing Section 2254 Cases in the United States District Courts becaads teesubstantial
showing of a denial of a constitutional right in this casee Arredondo v. Huibregtsa42 F.3d
1155, 1165 (7th Cir. 2008) (citing 28 U.S.C. § 2253(c)&ack v. McDaniel529 U.S. 473, 484
(2000); Barefoot v. Estelle463 U.S. 880, 893, & n.4 (1983Pavis v. Borgen349 F.3d 1027,
1028 (7th Cir. 2003) (setting forth requirements for a certificate of appeiiabil

UMM AMINE

MATTHEW F. KENNELLY
United Sites District Judge

Date: Septenber 16, 2019




