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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOSEPH MARIO MORENO )
Petitioner, g 19 C 6752
VS. g JudgeGaryFeinerman
UNITED STATESOF AMERICA, g
Respondent. g

M EMORANDUM OPINION AND ORDER

Joseph Mario Moreno, a former Cook County Commissioner, entered an unconditional
guilty pleato one count of conspiracy to commit extortion, 18 U.S.C. § 195U@ifed States v.
Moreno, No. 12 CR 459-1, Dkt. 165 (N.D. lll. July 1, 2013). Was sentenceon February?24,
2014 to eleven years’ imprisonmertl., Dkt. 286. He did not appeal.

In June 2017, Moreno filed a motion to invalidate, vacate, or set aside his guilty plea.
United Satesv. Moreno, 17 C 4293, Dkt. IN.D. Ill. June 5, 201)7 This court construed
Moreno’spleadingas a 28 U.S.C. § 22%botion, denied ibn the merits, andettlined to issue a
certificate of appealabilityld., Dkts. 20-21 (Jan. 17, 2018). Moreno appealed, and the Seventh
Circuit declined to grant a certificate of appealabilitg., Dkt. 31 (Sept. 26, 2018).

OnApril 22, 2019, Moreno moved the Seventh Circuit for authorization under 28 U.S.C.
§ 2244(b)(3)(A) to file a second or successive § 2868on or, alternatively, for a finding that
this court improperly deemed his motion in Case 17 C 4292 a 255 motiorbecause it did
not give him thevarning required byCastro v. United Sates, 540 U.S. 375 (2003)Moreno v.
United Sates, No. 19-1771, Dkt. 1 (7th Cir. Apr. 22, 2019). The Seventh Ciegriéed with

Moreno’s second point, holding that he needed no permission to fiteritismplate@ 2255
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motion because he had not been giv€lasiro warning in Case 17 C 4293d., Dkt. 2 (Apr. 26,
2019) (reproduced &oc. 3 at 45).

Nearly six months later, Moreno filed the present § 2255 motion. Doc. 1. The motion
challenges the standard conditions of supervised release imposed as [gatwotenice. The
Government moves to dismiss, arguing that the § 2255 mistiontimelyunder 28 U.S.C.

§ 2255(f). Doc. 7. The Government’'s motion is granted.

Section 2255(f) imposes a ogear statute of limitations onZ255 motions, with the

limitations period running from the latest of:

(1) the date on which the judgment of conviction becomes final;
(2) the date on which the impediment to making a matieated by
governmental action in violation of the Constitution or laws of the

United States is removed, if the movant was prevented from making a
motion by such governmental action;

(3) the date on which the right asserted was initially recognizedeby th
Supreme Court, if that right has been newly recognized by the Supreme
Court and made retroactively applicable to cases on collateral review; or

(4) the date on which the facts supporting the claim or claims presented
could have been discovered through exercise of due diligence.

28 U.S.C. § 2255(f). Moreno’s § 2255 motion is untimely um@ehsubsection.
First,Morenao’s § 2255 motion is untimely under subsection (f)Bgcauséis judgment
and commitmenbrder was entered on February 24, 2014, and he didenatdirect appeal
Moreno’scriminal judgment became final fourteen days laderMarch 10, 2014See Fed. R.
App. P. 4(b). This means that the limitations period under subsection (f)(1) expagear
after thaf onMarch 10, 2015. Moreno did not file his § 22B%tion until more than fouyears
after this deadlinegn October 11, 2019. Doc. 1. Even if the caeemedthe §2255 motion’s

filing dateto bethe dateMoreno filed his § 2244(b)(3)(A) application in the Seventh Circuit,



that did not occur until April 22, 2019, also more than fgears after theubsectior{f)(1)
limitations period expired.

Second, Moreno’s § 2255 motion is untimely under subsection (f)(2), as he does not
asserainy impediment created by government action that prevented him frontfiémgotion.

Third, Moreno’s § 2255 motion is untimely under subsection (f)B3causéMoreno’s
filing dateis (at the absolute earligghpril 22, 2019, he can invoke subsection (f)(3) only to the
extent lis motionreliesupon a Supreme Court cabat wasdecided on or after April 22, 2018
andthat has been made retroactive on collateral revielae onlytwo post-April 22, 2018
Supreme Gurtdecisiors invokedby Moreno’s motion do ndit the bill. The first isUnited
Satesv. Haymond, 139 S. Ct. 2369 (2019), whiclddressewhether a judge (as opposed to a
jury) may impose a certain imprisonment term for violatiohgarticularsupervsed release
conditions. The seconds Garzav. Idaho, 139 S. Ct. 738 (2019), which holds that an attorney’s
failure to file a notice of appeal that the defendant wished to file is presuippiregudicial.
Neitherdecisionhas been made retroactive on collateral reyvavd neither is retroactive on its
own accord as a substantive (as opposed to a procedural) rule or as a watershedmifteabf
procedure.See Schriro v. Summerlin, 542 U.S. 348, 353 (2004) (holding that rules “requiring
that a juryrather than a judge find the essential facts bearing on punishment” are “p&btypi
procedural rules”)tJnited Satesv. Salazar, 784 F. App’x 579, 584 (10th Cir. 2019) (holding
that “Haymond is not retroactive and does not satisfy section 2255(f)(Q)iited Satesv.
McGee, 2019 WL 4248887, at *2 (E.D. Ky. Sept. 6, 2019) (sam&tza).

Fourth, Moreno’s 8 2255 motion is untimely under subsection (f)(4), as he does not assert

any newly décovered facts that would redtthe oneyear limitations period.



Finally, Moreno argues that his § 2255 motion is timely because it incorporates the
claims he raised in Case 17 C 4293. Doc. 14s ditgument lacks meritEven if Moreno were
given cralit for pressing his present claims in Case 17 C 4293, he filed that case in June 2017,
over two years after theZ255(fY1) limitations period expiredand he does not argue that his
present claims would have been timely filewlersubsections (f)(2), (f)(3), or (f)(4)ad they
been pressed in Case 17 C 4293.

Under 8§ 2255 Rule 11(a), “[t]he district court must issue or deny a certificate of
appealability when it enters a final order adverse to the applicant.” A petitgantitled to a
certificate ofappealability only if he camake a substantial showing of the denial of a
constitutional right.See 28 U.S.C. 8§ 2253(€2); White v. United Sates, 745 F.3d 834, 835 (7th
Cir. 2014). Under this standard, Moremaist demonstratinat“reasonable juristsould debate
whether (or, for that matter, agree that) the petition should have been resolbfiareat
manner or that the issues presented were adequate to deserve encourageotadddypther.”
Miller-El v. Cockrell, 537 U.S. 322, 336 (2003) (internal quotation marks omitsed)al so
Lavin v. Rednour, 641 F.3d 830, 832 (7th Cir. 2011) (samilorenohas failed to make that

showing, so a certificate of appealability is denied
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United States District Judge

January?21, 2020




