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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

DEANDRE T. WILSON, SR. (201-D708050), )

)
Plaintiff, )
) No. 19 C 7824
V. )
) JudgeSara L. Ellis
COOK COUNTY, ILLINOIS; THOMAS J. )
DART, in his official capacity aSook County )
Sheriff;and CORRECTION OFFICER FNU )
LEAKAKQOS, in his individual capacity, )
)

Defendants. )

OPINION AND ORDER

After Plaintiff Deandre T. Wilson, Sr., a detainee at the Cook Calaikfthe “Jail’),
suffered an attack at the hands of another detainee, Willsoihis civil rights action pursuant
to 42 U.S.C. § 1983 against Defendants Cook County, lllinois (the “County”); Thomas J. Dart, in
his official capacity as Cook County Sheyifind Correctioal Officer Leakakos, in his
individual capacity Wilson claims that Defendantglated his Fourth and Fourteenth
Amendment rights bfailing to protect him from and intervene in the attaékefendants have
filed motionsto dismissWilson'sfirst amendeatomplaint pursuant to Federal Rule of Civil
Procedure 12(b)(6)Because Wilson has not sufficientijegied Leakakos’ knowledge of a risk
of harm, the Gurt dismisses the claims against Leakakos. But because he has sufficiently
allegal a basis to hold &t liable in his official capacity, the Court allows Wilssionell
claim to procee@dgainst Dart. Because the County does not have control oviilteeolicies
or practices, however, Wilson may not proceed directly against the County and the County

remains in this case solely for indemnificatianmgoses.
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BACKGROUND?

Wilson was housed in one of thail$ protedive custody unitén Division IX, which is
reserved for detaineesnsideredgarticularly vulnerable to attack and inmateinmate
violence. On October 1, 2019, Wilson and another deta8incere Smithplayed chess in
Division 1X’s day room. Officer Leakakosthe supervisingorrectional officerhad left the day
room unsupervisednd unattendedDuring thechessnatch, Smith'beganpacing around” and
makingoffensiveand threateningommentgoward Wilson Doc. 9 3. Ultimately, Smith
struck Wilson on the back of the head, causing Wilson significant pain and injury. Leakakos did
not come to Wilsors aid After Wilson filed a grevance Smith was transferred to anothiger.

This was not the first time Wilsdmad been attacked by another inmate while in
protective custody at thail, having been the victim aimateoninmate violence twicen the
two years before the October2019 incidet. The first attack occurred on November 27, 2017,
when during a transport from the Markham Cdwurise to the Jail, a general population detainee
called Wilson & scaredy cdtand spit on and head-butted Wilsolal. § 25. The correctional
officershad not separated Wilson from the other detaimé¢aken any other steps to protect
Wilson. Additionally, while housed in Division X in 2018, a mexim security detainee made
offensive commentsa and struck Wilsoim the day room, whichorredional officershad again
left unattended and unsupervised.

In 2007, he Department of Justicel¥OJ’) opened an investigation into the conditions of
confinement at the Jailin its 20@ report(the“DOJ report), the DOJconcludedhat theJal

failedto adequately protedetainees fronmmateon4inmate violencein part because of

! The facts in the background section are takem ftdilson's first anendedcomgaint and are presumed
true for the purpose of resolvimefendarg’ maotionsto dismiss.See Virnich v. Vorwaldb64F.3d 206,
212 (7th Cir 2011); Local 15, Int’'| Bhd. of Elec. Workers, ARCIO v. Exelon Corp49 F.3d 779782
(7th Cir. 2007.



inadeqate supervisioof the detaineesThe DOJ the County, and Dart, among othexstered
into a consent decreie 2010,under whichDart agreedo take steps to imprav Jail conditions
Despite theconsent decreand its required ferms,the Jail remains overcrowded and
understaffed, with continued inadequate supervisfanmates

LEGAL STANDARD

A motion to dismissinderRule 12(b)(6)hdlenges the sufficiencof the complaint, not
its merits. Fed. R. Ci\R. 12(b)(6):Gibson v. City of Chicag®10 F.2d 1510, 1520 (7th Cir.
1990). In considering a Rule 12(b)(6) motidme Court accepts as &all wellpleadel facts in
the plaintiff’'s complaint and drawdl aeasonable irdrences from those facts in thlaintiff's
favor. AnchorBank, F.S.B. v. Hofe849 F.3d 610, 614 (7th Cir. 2011). To survivewe
12(b)(6)motion, the complaint mustot only providehe defendant with fair notice of a cldsn
basis it must also be facially plausibléshcroft v. Igbal556 U.S. 662, 678 (200%ee also
Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2G0. “A claim has facial plausibility when the
plaintiff pleads factual content that allows the court to drawdheanable inference thie
defendant is liable for the misconduct allegetfjbal, 556 U.S. at 678.

ANALYSIS

Claims Against Leakakos (Counts| and 1)

Leakakos seeks disssal ofthe claims Wilsorasserts against him for failure to protect
and failue to intervene In regard to pretrial detainees, any claims for failurertaect arise
under the FoueenthAmendment.Miranda v. Cty. of Lake900 F.3d 335, 350 (7th Cir. 2018);
see also Hardeman v. Curra®33 F.3d 816, 823 (7th Cir. 2019) (holdthat an objective
unreasonableness stamdlapplies to all types of FourteénAmendment conditions of

confinement claims brought kyretrial detainees)To state such a claim, Wilson must allege



facts indicating that: (2)Jtlhe defendant made antantional decision with respect to the
conditions under which the plaintiff was confined;” (] hose conditions put the plaintiff at
substantial risk of suffering serious harr(8) the defendant’'sonduct was objectively
unreasonablé.g., the officer “did not take reasonable available measures to abate that risk, even
though a reasonable officer in the circumstances would have appreciated the higlotlegke
involved—making the consequences thie defendant’s conduct obviousdnd (4)“[b]y not
takingsuch measures, the defendant caused the plaintiff’s injur@estro v. Qy. of Los
Angeles833 F.3d 1060, 1071 (9th Cir. 201&psser v. McCorklgNo. 1:17ev-03257TWP-
MPB, 2020 WL 1244470, at *8 (S.D. Ind. Mar. 16, 202@Hd{ his failure & prote¢ claim, .. .
Plaintiff must show that a defendant acted purposefully, knowingly or regklegglrding
Gosse's risk of assault, and that their comtiwas objectively unreasonable.’Alleged
negligence or gross negligence on the part of theeo does not suffice.Miranda, 900 F.3d at
353-54.

Leakakos argues that Wilson has not sufficiently alleged that he purposely, knowingly, or
recklessly diszgarded the risk of harm to WilsoWilson continuego base his allegations
against_eakakoson aclaim that becausée was in protective custody, Leakakos and other
correctional officers were obligated to protect him from ha#s.the Court noted in addressing
Wilson'sinitial complaint,correctional officers are not required to (and indeed cannatpgtee
a detaine’ss safety.Smith v. Sangamon Cty. Sheriff's De@’i5 F.3d 188, 191 (7th Cir. 2013);
see Dale v. Posto®48 F.3d 563, 569 (7th Cir. 200&8p(rectional facilities “arelangerous
places often full of people who haverdonstrateéggres®mn”). Wilson's “status as an inmate
in protective custody does not support an inference of dangerousness or aikkaia fight

betweer{Wilson] and the other detainéeShaffer v. RandalNo. 15 C 5770, 2017 WL



1739913, at *3 (N.D. lll. May 4, 2017Yesey v. Owendlo. 13 CV 7367, 2015 WL 3666730, at
*8 (N.D. lll. June 12, 2015) (A] general risk of violence isot enough to establish knowledge
of a substantial risk of harm. Were that enougisoprofficials would, in effect, dcome sictly
liable for all violence in the institutich(citations omitted)) The Court previouslynotedthat
Wilson's claim against Leakakos failed to imdé additional dails concerning Leakakos’
absence from the day room and potential knowledgeWilsa was atisk of harmso as to
state a claim Doc. 5 at 5.Wilson has not cured this deficiency in the firstesntled complaint.
Wilson alsoargues that the two prior inciderinmateon-inmate violencalemonstrate
thathe was at subgtéal risk of attack bu he has nballeged that Leakakos knew of these prior
incidents. Nor has Wilson alleged th&mith had a particularly violent backgroundioat
Leakakos knew of angotential threats to Wilsgnvhich would have placed Leakakos on notice
of the potential dangen leaving Wilson and Smith unsupervised in the day ro&@®ae Shaffer
2017 WL 1739912, at *3 [A] plaintiff cannot show that a defendant officer was on notice of a
substantial risk of harm by pointing to a surprise attack, with no advancmgvafreither the
plaintiff’ s wilnerability orthe assailant’s predatory nattije Because Wilsoalleges that
Leakakos lefthe day room unattende®&mith s behavior prior to the punch cannot have
provided Leakakos with nate. And while Leakakos mayat have followedlail rules inleaving
the day room unattended, this suggests at most negligence, not purposefiless actianSee
Scott v. Edinburg346 F.3d 752, 760 (7th Cir. 2003) (“42 U.S.C. § 1983 protects plaintiffs from
constitutional violabns, notviolations of stat laws or, in this case, departmental regulations and
police practices); Vesey 2015 WL 3666730, at *Qfficer being“derelict in his official duti€s
suggests at most negligenc@herefore, Wilson has again failed to sciffntly allege aclaim

for failure to protect against Leakakos.



Relatedly Wilson has déged a separate claiagainst Leakakos for his faikito
intervene in the attackWilson's claim essentially duplicatele failure to protect claim,
allegng that Leakakos failed to take stesich as intervening in thagfit itself, to prevent
Wilson's injury, and so theame analysiapplies. BecausaVilson has noalleged facts to allow
an inference that Leakakos knew of a substantial risk of serioustth&iihson,he cannot
proceed on angeparatdailure to intervene claimand the Court dmisses both claims against
Leakakos?

. Monell Claim against Dart and the County (Count I11)

The Court next addresses Wilssnlaim against Dart in his official capfcand the
Countyfor maintaining policies and pctices of overcrowding and inadequate supervision at the
Jail that allow foiinmateon-nmate vioknce Initially, the County argues thaecause it haso
control over the Jag policies and pactices Wilson cannot pursudis claim against the County.
“The County is not responsible for policies set by the Sheriff's Office amg:danut by its
deputies because in lllinois a sheriff is an independently elected county,afitan employee
of the caunty that he or she serves, and the deputies are employees of the Sheriff’s Office.
Bertha v. Hain 787 F. App’x 334, 339 (7th Cir. 2019Therefore, th€ounty cannot be held
liable forthe policies and practices at the Jail, regardleasyfinanciaor legalrelationship

between the County and thbesiff.> See Woods v. LeNo. 1:19€V-4937, 2020 WL 419420,

2 Had Leakakos been present during the attack, the analfygie failure toprotect and intervene claims
wouldfocus on whether Wilson sufficiently alleged that Leakakos did not reasonably respond to the
attack. “A prison guard, eting alone, is nioorequired to take the unreasonable risk of attempting to break
up a fight betweetwo inmaes when the circumstances make it clear that such action would put her in
significant jeopardy. Guzman v. Sheahaa95F.3d 852, 85&7th Cir. 2007) see also Pgav. McCam,

294 F.3d 879, 883 (7th Cir. 20023.ut becaise Wilson has not alleged that Leakakos kogany risk to
Wilson and was not present at the time of the atsad) an analysis does not come into play.

3 The County acknowledges thatriustremain a prty for indemnification purposes to the extent that any
claimsproceedagainst_eakakos or Dart.



at *4 (N.D. lll. Jan. 27, 20® (dismissinga claimconcerning jail policies against the county
where, “although the County provides fundiitgs the Sheriff that controls the allegatiormat
inadequate staffing”). The Court proceeds to consider whether Witsbadequately stated a
claim against Dart in his official capacityased on the Jadl'alleged policies and practices.
AlthoughWilson cannot holdDart liable in his official capacif based omespondeat
superior, Rossi v. City of Chicag@90 F.3d 729, 737 (7th Cir. 2015)abmay be held liable
under 8§ 1983 for deliberate indifference pursuamomell v. Department of Sociak&ices of
the City of New Yorkd36 U.S. 658, 694 (1978).iability for a Monell claim may be premised
upon (1)an press policy that, when enfaed, causes a constitutional violation; 42)
widespread practice that, although not authorized by written law or expresspalpdadicy, is
so permanent and wedkettled as to constitute a omst or usage with the forad law; or (3)a
constitutional injury caused by a person with final policymaking authokityCormick v. City of
Chicagq 230 F.3d 319, 324 (7th Cir. 2000)ilsonclaimsa longstanding pattern and piaet
of overcrowding and inadequate supervisiaat #llowsinmateon-inmate violeceto occur
which he supports by pointing tbe trree assaultse sufferedJail officials failure to preent
thoseassaultsand the DO 2008 report highlighting inadequate supervisasrareason for
inmateto-inmate violence Wilson must “pleafl] factual contenthatallows the Court talraw
the reasonable inferentd®at[Dart] maintained goolicy, cusbm, orpractice” that contributetb
the dlegedviolation. McCauley v. City of Chicag®71 F.3d 611, 61&th Cir. 2011)(internal
guotation marks omittedyWoodward v. Corr. Med. Servs. Of Ill., In868 F.3d 917, 927 (7th
Cir. 2004) (alleged policyrgoractice’'must be a direct cause or moving force behind the

constitutianal violatior?” (citation omitted) (internal quotation marks omitted)).



Dart argues that the Court should dissiiheMonell claim becausthe 2008 DOJeport
cannot support suchckaimin light of the Jails subsquentmeasures to addreg® problems
identified in that report. But even setting aside the 2008 DOJ report, thefi@dsithat Wilson
hassufficiently alleged aonellclaim* Although Wilsornreliesonly on his persaal
experienes,he setsdrththree incidents whergiven inadequate supervision, another detainee
attacked him. Th&eventh Cirait hasindicated that, at thenotion to dismiss stage, a plaintiff
need not identify other individuals who havad similarexperiences but ratharay rely solely
ontheir own experienceWhite v. City of Chicagd829 F.3d 837, 844 (7th Cir. 201@)4intiff
“was not required to identify every other or even one other individual who had bestedrre
pursuant to a warrant ol&d through the complaineaf-process”) Williams v. City of Chicago
No. 16€v-8271, 2017 WL 3169065, at *8-9 (N.D. Ill. July 26, 2017) (“Pa4titecourts
analzing Monell claims . . . have ‘scotched motions to dismiss’ premised on argumeritgethat
complaint does not contain allegations beydmake relating to the plaintiff.” (collecting cases)).
Nor does the Court apply &éightened pleading standatd Monell claims. White, 829 F.3chat
844 (quoting_eatherman v. Tarrant Cty. Narcotics Intelligence & Coordination | 607 U.S.
163, 164 (1993)). InsteaMlonell claims may proceed “even with conclusory allegations that a
policy or practice existed, so long as facts are pled that put the defendants omgtiopeof the
alleged wrongdoing.”Armaur v. Country Club HillsNo. 11 C 5029, 2014 WL 63850, at *6
(N.D. llIl. Jan. 8, 2014) (quotinBiley v. Cty. of Coqlk682 F. Supp. 2d 856, 861 (N.D. Ill. 2010)).
Here, Wilson has included sufficient factual allegations to put Dart ocenoftithe allege
wrongdoing, tying théenmate-on-inmate vioknce he experienced to the allegedly inadequate

supervision andtaffing at the Jail.Discovery will uncover whether Wilson can prove his

“ Because th&lonell claim survives a matin to dismiss withoutequiringreliance orthe DOJ report, the
Court does not address whether thabrewould provide additional evidence dfiewidespread practice
Wilson claims continues to exist at thelJai



Monellclaim, but at the pleading stage, he has stated a plausiblefataigtief. SeeShields v.
City of Chicago, No. 17 C 6689, 2018 WL 1138553, at *4 (N.D. IIl. Mar. 2, 2018)]tte City’s
arguments that Plaintiff's allegations do not ‘establish’ the existence of apuidel policy are
misplaced because at this sta@éhe proceedings, the Court must determine whether Plaintiff
has stated a plausible claim for relief, not that hedwsablished’ or ‘proven’ his claims”);
Barwicks v Dart, No. 14-CV-8791, 2016 WL 3418570, at *4 (N.D. Ill. June 22, 20Ha)}tke
pleadng stagea plaintiff “need onlyallegea pattern or practice, not put fottie full panoply of
evidence from which aasonable factfinder could conclude suclatepn eists”).
CONCLUSION

Forthe foregoing reasons, the Cogrants in part andenies in part Lakakos and Dad
motion to dismiss [16and grants the Coung/motion to dismisf29]. The Court dismisses the
claims against Leakako€¢unts | and Il) without prejudicelhe Court dismisses thdonell
claim against the Countount Ill) with prejudice. The Countyemains in this case solely for

indemnification purpses.

Dated:September 22, 2020 & m

SARA L. ELLIS
United States District Judge




