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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JAJUAN N.,
No. 19 C 7961
Plaintiff,
Magistrate Judge M. David Weisman
V.

ANDREW SAUL,
Commissioner of Social Security,

Defendant.

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

Jajuan Nappeals the Commissioner’s decision denyisgpplication for Social Security

benefits. For the reasons set forth below, the Geudrseshe Commissioner’s decision.

Background
OnJune 17, 201Glaintiff filed an application for benefits alleging a disability onset date
of August 1, 201. (R.56.) His application was denied initiallyn reconsideration, and after a
hearing (R.18-27, 69, 83 The Appeals Counctlieclined reviewR. 1-3), leaving the ALJ's
decisionas the final decision of the Commissioneriewable by this Court pursuant to 42 U.S.C.

§ 405(g). See Villano v. Astrue, 556 F.3d 558, 561-62 (7th Cir. 2009).

Discussion
The Court reviews the ALJ's decision deferentially, affirming if it is supplotig
“substantial evidence in the record,g., “such relevant evidence as a reasonable mind might
accept as adequate to support a conclusiontiite v. Sullivan, 965 F.2d 133, 136 (7th Cir. 1992)

(quotingRichardson v. Perales, 402 U.S. 389, 401 (1971)). “Although this standard is generous,
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it is not entirely uncritical,” and the case must be remanded if the “decisios éadkentiary
support.” Steele v. Barnhart, 290 F.3d 936, 940 (7th Cir. 2002) (citation omitted).

Under the Social Security Act, disability is defined as the “inability to engagaeyin a
substantial gainful activity by reason of any medically determinable physical or mngpaaiment
which can be expecte result in death or which has lasted or can be expected to last for a
continuous period of not less than 12 months.” 42 U.S.C. § 423(d)(1)(A). The regulations
prescribe a fivgpart sequential test for determining whether a claimant is disate®0 C.F.R.

§ 404.1520(a). The Commissioner must consider whether: (1) the claimant loas\perdny
substantial gainful activity during the period for which he claims disability; (2) #waht has a
severe impairment or combination of impairments; (3) the claimant’s impairment megtalts e

any listed impairment; (4) the claimant retains the residual functional capacityampéipast
relevant work; and (5) the claimant is able to perform any other work existing in caguifi
numbers in the national economlyl.; Zurawski v. Halter, 245 F.3d 881, 885 (7th Cir. 2001). The
claimant bears the burden of proof at steps one through four. 20 C.F.R. 8 404.1560(c)(2);
Zurawski, 245 F.3d at 886. If that burden is met, at step five, the burden slhifess@Gommissioner

to establish that the claimant is capable of performing work existing in significanbers in the
national economy. 20 C.F.R. § 404.1560(c)(2).

At step one, the ALJ found that plaintiff had not engaged in substantial gainful activity
since the date of his applicatioriR.20.) At step two, the ALJ determined that plaintifisiiae
severe impairments d$tatus post gunshot wounds to the abdomen and left lower extre(hity.”

At step three, the ALJ found that plaintifbels not have an impairment or combination of
impairments that metsor medically equalthe severity of one of the listed impairmentR. Z2)

At step four, the ALJ found that plaintiff has no past relevant workhasthe RFC to pdorm
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sedentarywork “except that he can lift and carry 20 pounds occasionally and 10 pounds
frequently[,] . . . can be on his feet standing/walking about 2 hours irhanr8vorkday and sit
about 6 hours, with normal rest periods[, and] needs a cane to anibRte22, 26) At step
five, the ALJ found thatherearejobs in significant numbers in the national economy that plaintiff
could perform, and thus henot disabled. (R. 26-2)7

Plaintiff contends the RFC is faulty because it does not state that he needs a cane for
balance, explain how he can lift 20 pounds with only one arm, allow him to elevate his legs, or
accommodate his pain. The first contentias no merit because the RFC expressly contemplates
that plaintiff will use a cane. (R. 22.Yhe fact that the ALJ did not say the cane was necessary
for balance is irrelevant.

Theonly evidentiary support for threecondcontention that plaintiff cannobccasionally
lift twenty 20 pounds with one arnmgre generimotations inreports of daily @inctions that his
impairments affect[l]if ting.” (R. 207, 220 Butneither plaintiff nor any doctor said that plaintiff
cannot occasionally lift twenty pounds, and #gencyreviewers whose opinions the ALJ
credited, saidhathe could (R. 25,65, 79 see R. 465(consultative examiner stating that plaintiff
can “grasp, finger and manipulate with his hands without difficulty”).)

Thethird contention, howevehas merit The record shows that plaintiff was repeatedly
told to elevate his left foot, and he tegtfithat he spends the day doing so. (R. 47, 302, 310, 312,
319, 325, 327, 337, 339, 583The ALJ acknowledged plaintiff's testimony (R. 23), but did not
say the extent to which he credited or discreditedaid nothing about themedical evidence
regading elevation, and did not include an elevation requirement in the hypotheticals he posed to
the vocational expert. (R. 23,53.) That was error.See Seele v. Barnhart, 290 F.3d 936, 942

(7th Cir. 2002 (“Hypothetical questions posed to vocational experts ordinarily must inalude
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limitations supported by medical evidence in the re€p(e@mphasis in originalkee also Schmidt

v. Astrue, 496 F.3d 833, 8467th Cir. 2007)“[T] he ALJ is required . .to incorporate into his
hypotheticals those impairments and limitations that he accepts as ctedilflae defendant
acknowledges thedficiency in the ALJ’s opinion, but simply arguéfs]lthough the ALJ did not
elaborate on the plaintiff's alied need to elevatais legs, he was not required to specify each
statement he found reliable or not reliabléResp Br., ECF 18 at 6.)Yet, the plaintiff's need to
elevate his left foot throughout the day might reasoniafybact his ability to secure employment.
Because the ALJ did not ask the VE whether jobs existed that plaintiff could perftriisvieg
elevated, that error is not harmlegsccordingly, the case must be remanded for reassessment of

the RFC.

Conclusion
For the reasons stated above Murtreverses thALJ’s decision, anth accordance with
the fourth sentence of 42 U.S.C. 8§ 405(®mands this case for further proceedings consistent
with this Memorandum Opinion and Order.

SO ORDERED. ENTERED: September 10, 2020

M. David Weisman
United States Magistrate Judge



