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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

IN RE: ARTHURT. ERHARDT, )
Debtor, )) No. 20 C 0006
) Bankruptcy No. 19 B 31952
ARTHUR T. ERHARDT, g Judge SarL. Ellis
Appellant, ))
V.

THOMAS BALDASSARRE as exector
of the estate of Mary Baldamse, deedent

N e e N

Appellee. )

OPINION AND ORDER

In June 201%he Circuit Court of DRage County ordered Debtor-Appeti@athur T.
Erhardtto beincarceratedas a sanction for civil contempErhardt was to remain jail until he
turned over several itenod Mary Baldassarrs (‘Ms. Baldassarfg personal property to
Appellee Thomas BaldassaffBaldassarre”)the exector of Ms. Baldassarfe estate Still in
jail five months laterErhardt filed aChapter 7 bankruptcy petitiorshortly thereafter, hasked
the bankruptcy court to enforce the automatic stay provided by 11 U.S.C. § 362 and sanction
Baldassarréor not seeking to obtain Erhardtreleasdérom jail based on th stay The
bankuptcy court denie&rhardts notion, finding thatrhardts continued incarceration was not
prohibited by the automatic stay. Erhardt now appeals that biecause¢he bankruptcy court

legally erredm determining that Erhatts incarceation is outsidehe scope of the automatic

! The Court denies Erhatdtrequest for oral argument becausepéngies briefs and the record
adequately present the facts and legal aequs) and oral argument would not significantly aid the Court.
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stay, the Court vacatéise bankruptcy court’s order and remands the case for further proceedings
in accordance with this opinion
BACKGROUND 2

The Underlying State Tri al Court Proceedings

Erhardt andVis. Baldassarre were domesgiartnerdor overthree deades In May
2003, they jointly purchased a holftiee“Resdencé&). The couple lived togler until
September 2016, when Ms. Baldassarre diagosed with an inoperableain tumor. After
Ms. Baldassae’s hospitalization antdiopsy surgery, she began living with her daughter, Denis
BoshWilliams.

Shortly after Ms. Baldaage’s diagnosis, confits arose betwedarhardtandMs.
Baldassae’s children fromher previous marriag8aldassae and Boshilliams In
November 2016Baldassae ard BoshWilliams jointly petitionedfor guardianship over Ms.
Baldassae in the Circuit Court of DuPage Countlyrhardt filed acounterpetitiorseekng
guardianship over M8aldassae and the estate. The following month, gtatecourt
appointed gyuardianad litem set dates and times for Erhardt to visit Ms. Baldassand
affirmed BoshWilliams’ health care power of attorney.

In March 2017 Ms. Baldassae discoveed thatsince Septemb&016,Erhardt had been
moving some of her money into accounts solely in his name. Erhardt admitted this, and Ms.
Baldassae terminatedheir relationship A morth later, on Apil 13, Ms. Baldassae filedan
emergencymotion for entry of th&kesidencerad return of her personal propgrallegingthat
Erhardt had repeatedly denied her access to the home apeldvagings The statecourt

graned Ms. Baldassee’s motion on April 14and ordered Erhardt teturn speciic items b Ms.

2 The Court takes may of theunderlying fads from the lllinoisAppellate @urt s opinion inln re Esate
of Baldassarre2018IL App (2d) 170996. For easef readingthe Court generally will notquoteor cite
to the opinionin recitingthesefacts
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Baldassae, including her clothing, jewelry, baking items, and make-up. The sam&/iday,
Baldassee€'s children fied a citabn to discover ssetsagainst Erhardt

On April 20, thestatecourt suspended Erhaipowerof attorney for property and froze
all but one of his accounts, pending the turnovereofainfinancial documents. The court then
condwcted a heang onthecitation to discover assets April 27. During the hearing, Erhardt
admittedthatafterhe hadVis. Baldassare sign ovethetitle to her vehicle he hadsold it for less
than fair market value without telliffter, thathe had changed thet¢ks and arm codes to the
Residencehe previous fajland that he had revieed a letter from Ms. Baldasses counsel
requestinghereturn of specific items of her personal property. Erhardt also tedtif&diespite
the April 14 orde to turnover property, he had donated Ms. Baldassarre’s bakintgitvithout
her knowledge.Thecourt ordered all péiesnot to remove any personabperty fromthe
Residence

Later, at eheaing held on May 11Erhardt tesfied that he did in fachosses$/s.
Baldassae’s baking items, despite his previous testimony that he had donated themeall. Th
statecourt ordeed Erhardt to provide theagage access code for the Residestcthat Ms.
Baldassere could pick up some of hgems On May 19, the parties entered into an agreed
orderthat permitted Ms. Baldassarto removeertain personal itenfsom the Residencgand
on June 1, Erhardt arMs. Baldassae entered intanagreed ordetisting the Residence for
sale TheJune 1 order also provided that Erhardt would return any property that he had removed
from the Residencavithin 24 hours and provide thecationof, and access tall peisonal
property that had been relocated from the house.

Ms. Baldassae subsequentlfearned that Erhardt had cleaned out nearlthallproperty

in the Residenceincluding many of theddongings that thetatecourt had ordereatbereturned
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to her, without the cout’permssionand without notifyingMs. Baldassare. On August 9\VIs.
Baldassae and her chilebnfiled a petition for a rule to show cause agaiErhardt The
petition dleged thatby removing all or substaratily all of the pesonal property fromthe
Residence without returning it, Endid had violated thetate couts April 27 and June 1 orders
andwas in“indirect civil contempt.® In re Estate of Baldassarr@018 IL App (2d) 170996,

1 12. The same dayErhardt fled an emergency motion to continue the hearinthed\pril 14
citation to discover assdtmsed on an alleged potahFifth Amendment issue. Thstatecourt
continued the citation hearing and ordered that no property be removed fromitlenétes

Ms. Baldassae filed a citation D discover assets against Erhawid days later, on
August 11. Ms. Baassare alleged that Erhardt had removed, destroyed, or ceavallof her
personal property iniglation of the cours orders ad hadpreviously adnitted that he gave
away someof her personal property and sold her car. The citation included a list of personal
property that had not been returned to Ms. Baldassispitehe court orders.

On August 23, thetatecourt issuec ruleto show caus@ganst Erhardtand sd a
hearing regarding any personal property not returned tBekdence for September 2@t the
September 20 evidentiary hearitige guardianad litemandBoshWilliams testified as to which
items of personal propertyad beenriside the Residence, vah items remained missingnd
who had access tbe Residere and orwhat erms. Ehardt did not present anyidence of his
own,and when he was called to testify, he asserted hisAiftbndnent right agairtsself
incrimination.

On September 22, tietatecourt fourd Erhardt in‘deliberate and mgoing indirect civil

contempt of its April 27 and June lorders for reroving and then failing to return numerous

3 The charaterizaton of contenpt as “indirect’refears tothe fact that the¢tallegedcontemptuas conduct
occurs aitside the direct presence of a jedgWindy City LimousineCo.v. Milazzg 2018IL App (1st)
162827, 140.

4
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items of pesonal property to the Residendd.  17. Erhedt, however,could purge the
contempt by returnintall missing items of personargperty to Ms. Baldassae by the next
court date.ld. Erhard did not do so. fistead, henly returnedsome of the missing items of
personal property tthe Residence

Thestatecourt thereafter He a hearing on December 6 to detene whether Erhardtad
purged himsk of indirect civil contempt.The court found that he hawt andreiterated its
holdingthat Erhardt was ifdeliberate and ongoing indirect diiontempt” ofits April 27 and
June 1 orders by removing numerous items of pergoopkrtythat were ordered not twe
removed from the Residencedanot returning themid. § 19. On December 8, theurt
ordered Erhardt to see 30 daysincarceratio but stayedenforcement of this ordeuntil
December 13 to again give Erhardt a chanqautge his cotenpt.

Erhardtappealedhe statecourt’s contempt finding and its order of incarceration.
Erhardt also filecan emergency motionith the appllatecout to staythe incarceration peiny
appeal. The appellate court grankEtiadt’'s emergency mtion on &nuay 2, 2018. Ms.
Baldassarre passed awtg following month.

. Erhardt’s Appeal and theState Trial Court’ s Stbsequent Contempt Oder

Onappeal, Erhadt arguedhatbecausehe contempt finding wasriminal rather han
civil, thestatetrial court hadmpermissibly made Erhardt prove that he wasin contemp. In
the dternative, Erhardt argued thete civil contempt finding was an abeisf discretion because
it “did not contain a valid purge provision or list the specific items that henetush.” Id. I 25.

The lllinois Appellate Court decided Erhardtappeabn October 25, 2018. The
appellatecourtaffirmed thestatecourts conempg finding, which it found to be a finding of

indirectcivil contemptbecauséthe dominant purpose for which thieial court imposed
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sanctions was to secure [Erhasfitompliane with the” April 27 and June 1 orderld. 1129,
39. Critically, “[t]hetrial court’s actions were remediahd for [Ms. Baldassarsd benefit; as
opposed tod punitive effort tovindicate the authority of the courtld.  30. Howeverthe
appellatecourtfound that thestatecourt’s 30-day senteceallowedErhardt to “evale the
coercive nature of thearctions”: if Erhardt was'willing to sit in jail for 30 days rather than turn
over [Ms. Baldassartg personal propgy to her estaté, the coerciveeffect ofthe contenpt
order was lostld. 139. The appellate couetlso noted tiat thestatecourt’s S@ptember 22 order,
which stated that Erhardould purge his contempt by returnially missing items of paonal
property, “did not specify the items thaustbe returnd.” Id. 1 17, 38 Thus, the ppellate
court vactedthesentence anckemanded the case tdHe trialcourtto enter a contiuing and
indeterminate sdgence’ as well as an ord€f) providing thaterhardt‘may purge himself of the
contempt either before or duringshmprisonmat” and(2) listing “which specific items must be
returned. Id. T 39. Erhardt getitioned for leavéo appeal the appellate court’s decisibat the
lllinois Supreme Court deed Erhardts pdition on January 31, 2019.

On June 5, 2019, thetatecourt issued anOrder of Adjudcation of Indirect Civil
Contempt” inaccordancevith the appellate cous instructiongor remand (“the June 5
Contempt Ordel). Doc. 6-2 at 29. The June 5 Contempt Orderane@dErhadt tothe county
sheriff s custodyfor transferto the county jail util he purged himself ohis indirect civil
contemptwith respect tahe Agil 27 and June 1rders and itexplained that Erhardt could
purge his contempt by tendegi toBaldassare every item listed on thattached exhibit, which
listed45 items or ategories ofitems. Theorderalso required Erhardt{d more fully purge
himself of contempt,” to provide the court aBdldassarrewith written inventories identifying

the itemghat Erhardt had returned atitbse items that he had not returnédl.at 30. It appeas
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thatErhardtbeganserving hissentence in the countgij shortlyafter thestatecourtentered the
June 5 Contempt Order.
[I. Bankruptcy Court Proceedings

On November8, 2019 ,a still-incarceratederhadt filed a voluntary petition foChager 7
barkruptcy. At a November 1&tatus hearing befothe statecourt, EFhardts state court
counsel informed the court of the bankrupfiiyg and askedfor Erhardts releasdrom jail.
Baldassarrés counsel did not agree to the motion, aralsthtecourt judge did nogrant the
motion. Later that day, Erhatslbbankrupty counsekenta letter tocounseffor the guardiarad
litem andBaldasare demandingthat thér clients appear beforie statecourt judgewithin 24
hours to obtain Bhardt's releasebased on thautomatic staprovided by 11 U.S.C. 8§ 362(a).

Thedemand fell on deaf earand @ November 18, Ehardtfiled a motiorwith the
bankruptcy courtitled “Motion to Enforce the Automatic Stay Entry of a Rule to Show Cause
and forOther ReliefAgainst”’ Badassarre.Doc. 62 at 19. Erhardt argued thahe automatic
stay prohibited his continuadcarceratiorand ttat Baldassare was willfully violating the stay
by faling to seek and obtaikrhardts release from jail Erhardts motion sought (1an oder
requiringBaldassarre to show cause asviby he should not be held in contempt failihg to
seek o obtain he terminéon of [Erhardts] incarceation’ once hereceivednotice of the
bankruptcy filing, (2)an award of feeand costpursiant to11 U.S.C. § 362(k)(1),and (3) an
assessment of punitive damag®5s,000) for each day that Bassrre failed to sek and obtain
Erhardts release or, alternatively aihsuch payment be made a conditiaiong with tle release
of Erhard, for Baldasarreto purge hinself of contemptld. at 27—28. At the November 22

hearing orthemotion, Erhardts counsetlarified that he was not asking the bankruptcy court to

* Erhardt referedto 11 U.S.C.8§ 362() asproviding relief fa awillful violation of the automatic stay
but § 362(h) wasre-designatecs§ 362(k)(1) n 2005. In re Johnson575 F.3d 1079,d81n.2 (10th Cir.
2009) In re Glenn 359B.R. 200, 2@ n.2 (Bankr. N.D. Ill. 2006)

7
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orderthe state court treleaséhis clientfrom jail; rather he was sking forBaldassarréto cease
the enforcement” fathejail sentence. Doc. 7 8t15-23. The bankruptayourt continued the
heaing until December 19, which allowd&hldassae tofile a written resposeand Erhardto
file a reply.

At the December 1Bearing, the bankruptcy court deniedrBardt’s motion. The
bankruptcy cart concludedhat Erhards incarcerationwasan “exercise of police and
regulatory power” andhereforenot prohibited bythe automatic stay.Doc. 7-1 a6:22-6:6,
6:19-23. As the bankruptcy judge bldly put it: “[Erhardt]is disrespecting, dishonoring,
violating and flaunting the state court orders, and that | do believe is not protetied by
automatic stay, and that is my ruling. So I’'m denying your mdtidah. at 11:11-15.The
bankuptcy ourtentered anorderthe sme daydenying Erhards “Motion To Enforce’ and
“Motion for Rule to $iow Cause “for the Reasons Stated dhe Record” Doc. 1-3 at 6 (Bankr.
Doc. 32).

Erhardt timelyappealedhe bankruptcy court' ®ecenber 19, 2019 order und28
U.S.C.8158(c)(2)and Bankruptcy Re 8002(a).

LEGAL STANDARD

Under 28 U.SC. § 158(a)(1), this Court bgurisdiction to heaappeals from final
judgments, orders, and decrees” of a bankruptcy cdim. Courtreviews a bankiptcy court’s
findingsof fact for clear error and its legal conclusialesnovo.Kovacs v. United State§39

F.3d 1020, 1023 (7th Cir. 2014).
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ANALYSIS

The Court’s Appellate Jurisdiction

Before addressing ¢hmerits of Erharék arguments, the Countust confirmits
jurisdiction overhis appeal. SeeCarroll v. StrykerCorp. 658 F.3d 675, 680 (7th Cir. 2011)
(“[W]e havean independent obligation to satisfy ourselves that jurisdiction is secure before
proceeding to the merity. Erhardt’s motion beferthe bankuptcy cout requestedhreetypes
of relief. a showeauseihding, an award diees and costsnder 11 U.S.C. § 362(k)(1), and an
order requiringBaldassarre to pay $80 for every dayhat he failed toeek and obtain
Erhardts releasdérom jail. Theserequets soughtto sanction Baldassarfer his allegedwillful
violation of the audmatic stayby finding him in contempt and making him pay damages under
§ 362(k)> SeeThompsorv. Gen.MotorsAcceptanceCorp, 566 F.3d 699,08 (7th Cir.2009)
(noting hat abankruptcy counnayaward sanctions under § 362(k) fowillful violation of the
automatic stay; Paloianv. GrupoSerlaS.A. deC.V, 433 B.R. 19, 41 (N.D. Ill. 2010) [A]
bankruptcy court may punishvelation of theautomaticstay pursiant o its civil contempt
powers.]™).

The bankruptcy court denied these resfs because determinedhat Erhards
incarcerationwasnot prohibited bytheautomatic stay In doing sothe bankruptcy court

implicitly concludedhatBaldasarre had not viohtedthe stay—he could notviolatethe stayif it

® A request for ahowcause findingloesnot actuallyask fora conemptfinding; it only seeks‘an order
requiring the nonmovant to show the courtabgertain date whghe court should ot” make such a
finding. SeeSE.C. v. Hyatt621 F.3d687, 695-96 (7th Cir. 2010).Nonethelessia digrict court may
treat a shw-cause motion as aation for an order on the merits of the alleged contempt where doing so
would not cause prejudice-thatis, when itwould rot violate the allegd contemar's right to notce and
an oppotunity to be heard. Id. at 696. Here,Baldassarre had the opportyntb arguebefore the
bankruptcy courtvhy he did not \élatethe aitomatic stgt, andhe prevéded on that argment Treating
Erhardts showcause request agequest ér a contempftfinding thereforedoes ot prejudi@ Baldassarte
Moreover,Erhardts requests for damages and an orderirgguBaldassarre to pay $80 pe dayto
purge h$ contenpt make clear thaErhardtsoughtmuch more tha just a preliminary shw-causeinding.
Hewanted a finding o€ortempt andhe relief thaticcompanied thdinding.

9
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did not apply in thdirst place An order finding thaan individualhasnotviolated the automatic
stayis final and appeable In re Jones 369 B.R. 745, 747 (B.A.P. 1st Cir. 2007A(“
bankrupty cout’s order determining whether there has been atrai of the automatic stay
a final order that supports appellate jurisdiction.”). Moreover, by finding that thematicstay
did not applyto Erhardts incarcerationthe bankrumty caurt essentialy issuedan order lifting
theautomatic staws to thaproceeding.SeeRajda v. Gardner 709 F.3d 1031, 1034 (10th Cir.
2013) characterizing aorder deeming § 36Rapplicableto judgnent proceeds as “essertial
an order grantingelief fromthe aubmaic stay”) In re QuigleyCo., 676 F.3d 45, 51 (2d Cir.
2012) (inding that tke bankuptcy courts decisioron § 362’s applicabilityvas “the equivalent
of adecision. . . on a mabn seeking relief from a stay”)The bankruptcy coursorde is final
ard appealable wherniewedthrough this lenss well. Ritzen Grp., Incv. JacksorMasonry,
LLC, 589 U.S.—, 140 S. Ct. 582, 586 (2020) (Hng that a bankruptcy cotstunreserved
grant or denial of a motion feelief from the automatistay “yieldsafinal, app&lade ordet);
In re Doctors Hosp. oHydePark, Inc., 337 F.3d 951, 954 (7th Cir. 2003).

The Courtthereforeconcludeghat it has jurisdiction over Erhardt’'s appe®Vith
jurisdiction confirmedthe Court proceeds to theerits of the appal.
Il. The Applicability of the Automatic Stay

Although Erhardidentifiesa number of issues thatirportedly arise out of the
bankruptcy couis order, thgrimary question before the Courttisis: did the bankruptcy court
errin corcludingthatErhardt’s continued incarceratianexercise of police and ratatory
power that is not prohibited by the amtaticstay? Whether the Court views the bankruptcy
courts conclusionas a deniabf amotion forsandions and contempt @sa grant ofrelief from

the automtc stay, thestandad of review is abuse of discretionSeeln re Sterling 933 F.3d

10
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828, 832 (7th Cir. 2019xi{vil contempt ruling)]n re United Air Lines,Inc., 438 F.3d 720, 734
(7th Cir.2006) (deision to grant regf from an atomatic stay).“However, a court necessarily
abuses its discretion when its decision is based smtefn eroneous conclusion of laiv.Colon
v. OptionOne Mortg. Corp, 319 F.3d 912, 916 (7th Cir. 2003)he gplication ofthe automatic
stay is a question of lawhat the Court nidewsde novo Koveacs 739 F.3cat 1023 N.L.R.B.v.
P*I*E Nationwide, Inc, 923 F.2d 506, 512 (7th Cir. 1991).

“[F]iling a petition for bankrugty automaticallyoperates as a stagf crediors debt
collectionefforts outsidehe umbrella of the bankruptcase. Ritzen 140 S. Ct. at 586. This
automatic stays governed by 11 U.6S. §362. See In re Bnalcazay 283 B.R. 514, 520-21
(Barkr. N.D. lll. 2002). Subsection jao §362 hysout theactions that i@ prohibited upon a
filing for bankruptcy. 11 U.S.C. $2(a)(1)}-(8). Subsection (g)howeverjs subject to
subsection (h)which listssevea adions that & not prohibited by thauomatic stay.ld.

§ 3620)(1)-(28). Courts interprethe §362(b)“exceptions narrowly tgive theautomatic stay
its intended broad applicatidnln re GredeFoundries|nc., 651 F.3d 786, 790 (7th Cir. 2011).

Erhadt first contends (without cti@nge fromBaldassarrefhat his ontinued
incarceration safies 8§ 362((1). The Court agrees. Subsect{@)(1), in relevant part, applies
theautomatic stayo “the commencement or continuation of a judicial, administrative, or
other ation or proeeding againshe debtor thatvas. . .comnenced befte the comranement
of the case under this titte11 U.S.C. 8§ 36@)(1). Section 362(a)({ls broad langage—
“judicial, administrative or other action or proceeding against the debt@ricempassethe
statecourt’s contempt proceedings and Erhasdésultingincarceration. SeeBenalcazay 283
B.R. at 88-19, 529-30 (finding that3%2(a)(1) pohibited a creditor frongontinuing to pursue

civil contempt proceedingsinitiated in $ate courtagainst he delbor before tle debtorfiled for

11
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bankruptcy; In re Atkins, 176 B.R. 998, 1006 (Bankr. D. Minn. 1994%écion 362(a)(1) . . .
has to include proceedings for adjudications of civil contempt, where the act filogqugshe
debtor’s alleged preetition violation of a court ordéed.; 3 Collier on Bankruptcy 1 362.(8
(16th ed. 2020) (“The stay provisi@of subsection (a)(1) is drafted so broadly that it
encompasses all types of legal prextiags, subject only to the exceptioneypded in section
362(b)"). Whether measurddom the statecourts firstfinding of dvil contempt(September
2017) o the start of Hrardt's jail sentence for that conten{gine 2019)the actions or
proceedingst issuebegarnwell “beforethe conmencemeritof Erhardt’sbankruptcy casell
U.S.C.8 364a)(1). And theseproceedingsontinue indeed Erhardis continued inarceration
reflectsthestatecourts ongoing effortto use its civilcontempt power tanake Erhardt comply
with its prior orders, which he has not yet dori&eeln re Marriage of Carpel232 Ill. App. 3d
806, 823 (1992)“[T] he penalties in a civil contemmiase serve only to coerce the contemnor to
comply with a court order, and they must cease when the contemnotieriplr instance, a
court may imprison [the contemnor] drfhe] complies wih the court orde” (citation omitted);
In re Moon 201 B.R. 79, 82—-84, 90 (Bankr. S.D.N.Y. 1996) (finding that “the continued
enforcement bfa pre-petition] contemptrderby incarceration of the debtoriolated
§ 364a)(1)), revd on other grounds211 B.R. 483 (S.IN.Y. 197). The Courtherefore
concludes thie§ 362(a)(1)encompassese state cours civil contempt proceedings and
Erhardt’'s ongoingncarceratioras part of those proceedings.

Even thouglErhardts incarceration satiséis subsection (a)(lit is not prohibitedf it
alsosatsfiesone of the exceptions found in sebgon(b). The parties agree thtte bankrufcy
court reliedupon 8 364(b)(4) to deny Erhamotion Thatexceptionprovides that stay

under 8§ 362(f1) does not apply to

12
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the conmencement ocontinuation ®an action or proceeding by a

governmental unit . .to enforce such governmentalits . . .

police and regulatory power, includingetenforcement of a

judgment other than a money judgment, obtained in an action or

procealing by the govenmental unito enforce such governmental

unit’s . . .police or regudtory power.
11 U.S.C. § 36@)(4). The statecourts actions—holdinga debtor Erhardt)in civil contempt
and requiring hin to seve a jail sentencentil he purgesis contempt—are action®r
proceedings by a “governmental uhitd. § 101(27) (“governmental ufiincludes an
“instrumentality of . . a Statdor] a municipality). Thus,the question before th€ourt is
wheterErhardts incarcerationfor civil conemg reflectsthe enforcemenbf the statecourt’s
“police and regulatory power” under 8§ 362(b)(4)

Coutts have narrowlyconstrued § 362(b)(4) “to appto the enforcement of state laws
affecting health, welfarenorals and safetygut not to'regulatorylaws that directly conflict with
the control of theesor property by the bankruptcy advd’ In re CashCurrency Exch Inc.,
762 F.2d 542, 556r7th Ar. 1985 (citation omitted) Although theSeventh Circuihasnot
directly addressed whether a detsancacerationfor civil contempteflectsthe use oa
government “police and regulatory powerit has emlorsed two tests fatetermining‘whether
a state’s actiontall within the scope 0§ 362(b)(4)—the pecuniary purposstt@nd thepublic
policy test” In re Fulton 926 F.3d 916, 92&/th Cir.2019),cert. granted sub. nom. City of
Chicagov. Fulton, 140 SCt. 680 Dec. 18, 2019¥. “The pecuniary purpose test requires the

court to‘look to what specific act the governmnt wishes to carry oatnd determine if such

execution wouldesult in an economic advantageeothird partiesn relation to the debtor’s

® Because the City of Chicagopetition for certiorarilid notseekreview ofthe Seventh Circuits rulings
regarding8 362b)(4), the Court does n@xpect theSupreme Cours resdution of the caseto affectthe
Seventh Circuls 8 362(b)(4 analysisn Fulton. SeePet for Cert, No. 19357,at 14-15 n.6, available
at https://www.supremecourt.gfsearch.aspx?filenamétocket/docketfiles/html/public/:357 html
(Sept. 17, 209 filing).

13
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estate” Id. (citation omitted).If the governmens actsare diected tchealth and safety
concers, 8 362(b)(#applies if “thefocus of the police power is directext the debtor’s
financialobligations,” however, the exception does not apfge d. at 930 ¢itation omitted).
“Alternatively, the public policy & consilers whether the state @t is princpally to
effectuate pulbc policy or toadjudicate private rights.ld. The fomermeetsthetest whereas
the latter does notSeed.; Chao v. Hosp. Staffin§ervs., InG.270 F.3d 374, 385—-86 (6th Cir.
2001). “Satisfying either test isufficient fa the[§ 3624 b)(4)] exception to apply. Fulton, 926
F.3dat929.

The Courtmusttherefore determinthe nature and purpose of Erhasdthcarceration
under either testin making this determination, the Court is guidedh®fllin ois Appellate
Court’s opinion, which held thathe statecout’s contempt finding condtiteda finding of civil
contempt. Estate oBaldassarre 2018 IL App (2d) 170996, 1 39. Thepellate courfound that
thestate cours actions'were remediabnd for[Ms. Baldassarrs] benefit” and were impged
with the dominant purpose sécuringErhardts compliance with thetate cout’s prior orders.
Id. 11129, 30. The contempt cgtswerenot, on the other hand, “a punitive effort to vicate
theauthorityof the court. Id. § 30. Althoughhe appdiate courtdid not addresthelaterissued
June 5 Contemgrder, thestatecourt issuedhis orderin accordane withthe appellate coud’
instructions on remandeeid. I 39 and there is nothing to indie thatthis order meaningfully
differs fromthe contempt atersthe app#ate court addressed in its apn. The Court seeso
reason tadeviate fromtheappellate couis holding and findingsvith respecto the ontempt

proceedings at isspa/hich are governed by lllinolaw.” See Beck. Dobrowski, 559 F.3d 680,

" Throughot his biiefing, Erhardt mints outthatthe apellate ourts opinionis the“law of the casé in
the underlyingstate court caselrue enaigh, butthe “law of the case” doctrindoes noapply to
Erhardts bankrupcy casewhich isnot the same case deetstate court casePeoplev. Bannister 378 IlI.
App. 3d 19, 372007)(“The law of the case doctrine bamitigation of an issue alrely decided in the
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686 (7th Cir. 2009)"[S]tatecourtsare the authoritative expositors of their ostatés laws”);
MacDonaldv. Estateof Gayton 469 F.3d 1079, 1081-82 n.1 (7th Cir. 2006) (following an
lllinois appellate courtleckion that addresseldd same issue raised on apeal noting that
“we defer to an lllinois cout interpretéion of state law”).

In light of the appellate court’s opinion, the Court concludesttigastate cous civil
contempt findings anBrhardt’'s accompanying inagaerationdo not satisfy the pecuniary
purpose testAs an initial matter, the test may not even apply bectnestatecourt is nota
traditional creditoseding to recover a debt owed to it by Erhardt, whichtietype of comluct
that the pauniary [purposeltest exists to mhibit.” In re Emerald Casino, Ing.No. 03CV-
05457, 2003 WL 23147946, at *9 (N.D. Ill. Dec. 24, 20G&gln re FirstEnergySols. Corp.
945 F.3d 431, 447 (6th Cir. 2019) (finding thia pecuniary purpose test did raqiply because
the party taking actioagainst the debtor had nequniary interest)But evenif the test applies
it is not metbecausehe statecourt did not holdrhardt h contempt and order him tail;
because of health or safetgncerns.SeeFulton, 926 F.3d at 930. Rather, the court dichs@
means of coercingrhardt toturn overcertain pesonal property to Ms. Baldassag&state
Furthermoreto theextentany of this property is laterdetermired to bepart of Ehardts

bankruptcy estatderhardt’'s compliance withthe statecourt’s orders would potentially hamper

same case .. Beause the defendaatdirect appeal and the postconvictipoceedingsre notthe same
case, the doctrine ¢dw of the casedoes not apply her®. The appella courts findingscould be
preclusiveundertheoies of issue preclusioor judicial estoppelbutthe Court doesat consider these
theoriesbecausderhardtdid not raie themuntil his reply. SeeDarif v. Holder, 739 F.3d 329, 336 (7th
Cir. 2014)(“[A] rguments raisedf the first time in a reply briefrewaived.”), CSXv. Pac.Rail, No. 07
CV 2738, 2010 WL 4736313, at *3 (N.D. Ill. Nov. 15, 2016)plaining that argumentsraised forthe
first time ina reply brief are fdeited’ because it denies the ppsing party “any oppauhity to address
theissu€). In any eent,because¢he Courtfinds it appropriate tdeferto theappellate cours findings

it need not dermne whethetheyare, in factpinding or preclusive
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his credibrs ability to recover from thestateduring thebankuptcy proces§. Cf. Fulton, 926
F.3d at 930 (finding that the cityactiors werefocused on the debtorBhancial obigation
because¢hey would givehe city“an advantage over othparties interesd in the debtors’
estatey).

The Cart likewisefinds thatErhardts incarcerationfor civil contemptfailsto pass the
public policy test Thestatecourts civil contempt proceedingsverenot intended teffectuate
some sort of public policinterest such ashe deterrence of litigation miscondu&ee, e.gln
re Dingley 852 F.8 1143, 1147-48 (9th Cir. 2017nding thatcivil contempt proceedirgy
“intended toeffectuate the coud public policy interest in deterringigation misconduct'were
exemptfrom the automtic stayunder § 362(b)(4))Insteadthestatecourts actimswere
primarily intended taadjudicateand enforce M. Baldasarre s privaterights in the underlying
guardanshipproceedings SeeFulton, 926 F.3d at 930As thelllinois Appellate Court
explainedthe statecourts actions “were remedial and for [Ms. Baldassgs] benefit” Estate
of Baldassarre2018 IL App (2d) 170996, T 3Gee alsd’eopleexrel. Chi. Bar Assn v.
Barasch 21 1ll. 2d 407, 409 (1961) [C]ivil contempts are those prosgedto enforce theights
of private partiesand to compebbedience to orders decrees for thbenefit of opposing
parties” (emphases addgd

Baldassarreontendthemwise by repeatedly asséng thatthe statecourt issued thdune
5 Contempt @erto “upholdthe dignity of the court. Doc. 13at8, 17, 20, 25. Upholding the

courts dignity is, of couse, anmportant pulit policy. SeeKotowskiv. Kotowskj 3 Ill. App. 3d

8 The Court is not suggesting that anylwé personal pgerty at issueshauld bepart ofthe bankruptcy
estatethat is forthe bankruptcycourt to decide. BuErhardts briefing indicateshis belef that hejointly
owns at leastome of the propertyE.g, Doc. 62 at 19 (asserting before the keuptcy courtthathe
jointly owned all or matsof his norexempt assets with Ms. Baldassatiegluding dmost all
personalty”);Doc. 15 at 5 (assertinon appeathat the items gpropertyat issueare“largely’ ownedby
Ms. Baldassarre and hera&st) It is thereforgossible that Ehardt’'s turnoverof the propertyat issue
could deplete his bankruptcy estate.
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231, 234 (1971) (recognizingHevital need to uphold the dignity of the cdirt But
Baldassarre does not cite aagpect othereoord showing that thaetatecourt issued the June 5
Contempt Ordefor thisreason To the contrarythe lllinois Appellate Couréxpresslyfound
that the stateourt’s contempt ordersvere nota punitive effort to vindicate the authoritf/the
court” Estate oBaldassarre 2018 IL App (2d) 170996, § 3émptasis added If the state
court hadbeen actingprimarily to uphold itsdignity, the appellate coutikely would havefound
the contempt finding to constituteiminal contempt, which it did nalo. See id{ 27
(“[C]riminal contempt is an act comitted againsthe majesty ofthe law in disrespect of the
court or its process, and the court actpraserve itglignity by punishing the wrongeo”
(citation omitted))Barasch, 2111l. 2d at 409 criminal contempt proceedings dthose diected
to preservation of the dignity and authority of the cqurt”

Baldassarréurtherpoints out that the June 5 Contempt Order reqiirbardt,if he
returns the items at issue,provide an inventory of tlseitemsto bothBaldassarreand thestate
court. But this requiremat does not in anway suggesthat the stateourtissued the June 5
Contempt Order to reaffirm treurt’s dignity. Nor does it indicatehat thepurpose of the
court’s actionswasno longer to cerce compliance fdhe benefit of Ms. Bldassarre estée.

At beg, the inventory requiremersimply provided a way for thetatecourt tobeter monitor
whetherErhardthas provided all the nesgary items to Baldassarre

Baldassarre abargues thathe Seventh Ecuit’s decision inAlpem v. Lieb 11 F.3d 689
(7th Cir. 1993)comgels dfirmance of tke bankruptcy court’s order. The Court disags. In
Alpern, theplaintiff appealed an ordeequiringhim to pay attoneys fees as a sation under
FederalRule of Civil Procedure 1for filing a frivolous &wsuit. Id. at689. While the appeal

was pending, the plaiftifiled for bankruptcyandthen sought to invoke the automatic stay to
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stay the appealld. The Seventh Circuit rejeetithe phintiff’s atempt on the bss “thata
proceethg to impose sactions undeRule 11 is eempt fromthe automatic stayunder
§362(b)(4). Id. at 690. The Alperncourtreasonedhat although Rule 14anctions are typically
sought by a non-goverrertal litigant, the litigah“can be viewed as agent of the

‘governnertal unit,”” the federalcourt. Id. The cout then imposes the sanctions to punish
unprofessional behavior and conduct in litigatidesh. The Alperncourt oncluded its analgis
with the following observations:

A litigant should not be allowed toldg the imposibn of

sanctions indefinitely by the expedient of declaring bankruptcy.

Allowing him to do so would not only increase the number of

bankruptcy filings but also creaincentives for unprofessional

conductin litigation by firms or individuds teetering orthe edge
of the bankruptcy abyss.

TheRule 11 sanctios Alpernfoundto beencompassely § 362(b)(4), however,
substantivelydiffer from the statecourts civil contempt ordersere. “A civil contempt order
hasmuchdifferent purposes thanRule 11 sanction. Willy v. Coastal Corp.503 U.S. 131,
138-39 (1992) Rule 11 isdesigned to detditigation misconduct and punish parties who have
already engaged in miscondudd. at 139;Corley v. Rosewood Care Ctr., Inc. of PepB888
F.3d 990, 1013 (7th Cir. 2004). Pursuthgsegoalsthrough Rule 11 sanctiomsflect the
execise ofa courtsregulatory power.Seeln re CommeceOil Co,, 847 F.2d 291, 296 (61hir.
1988) (‘Punishing wrongdoers[ andleterring ille@l activity . . .are exercisesf the sta¢’s
regulatory power to effectuate public policy and are not actions based upon trestgterty
interests’); Benalcazay283 B.R. at 533 (punishing and deterring frivolous pleadings “
reasonably be sees the pursit of a regulatorygovernmental intere®t In fact, he Seventh

Circuit hasrecognized thatlperns holdingregarding 8§ 362(b)(4) was based on‘tfegulatory
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component of theanctions at issueSeeln re Maurice 73 F.3d 124, 128 (7th Cir. 1995). In
contrast, the motiation for he statecourt’s June 5 Contempt Order anelatedcontempt
findings was not punishent deterrenceor some otheloroad regulatorynterest It was“to
force the contemnor to comply with an order of the court” lierlienefit &Ms. Baldasarre, a
privateparty. Willy, 503 U.S. at 13%state of Baldassarte2018 IL App (2d) 170996, 11 27,
29, 30. Based on thessubstantivalifferencesetween the Rel 11 anctions inAlpernand the
statecourt’s civil contemptactionshere Alpern does norequirethe application of § 362(b)(4).
To be sure, the Court recognizbatholding §362(b)(4) inapplicable to civil contempt
proceedings like those at issue hemgyrimcentivize civil contemnors to use bankruptcy as a
means to avoidof at least dlay) atoning for their contemptCf. Alpern 11 F.3d at 690 (“A
litigant should not be allowed to delay the imposition of sanctions indefinitely by the erpedi
of declaing bankruptcy). But however undesirable this resut is the onecompelled bya
proper 8362(b)(4) analysis in these circumstanaspecially condiering the narrow
construction that courts are to gi§ 362(bJ4) and the other subsecti@in) excepons See
Fulton, 926 F.3cat 927, 929see alsdBetteav. Robert). Adams& Assocs.352 F.3d 1125,
1128 (7th Cir. 2003) (T]he judiciarys job is toenforce the law Congress enacted, not write a
different one that judges think superidr. Moreover, the Court notes that there may be other
grounds upon which a bankieg court can fi the automatic staywhen a debtoattempts to use

bankruptcy for no other reason than to avoid complying with a civil contempt @der.e.qg.11

° Baldassarrsuggeststhat Alpernhas oacer application because Cleveland Hair Clinic, Inc. v. Puig
106 F.3d 16 (7th Cir. 1997),le Seventh Circuit citellpernto support the followig statement:[u]se
of the contempt power is an appriape way to enforce a saian for misconduct, Wich is not an
ordinary money judgmerit.ld. at 166. But Alperndid not address a situation where dh&rict court
used its caotemptpower,sothe Court read<Cleweland Hairas citingAlpernonly to support théatter part
of thequokd fatement—thata sanction for misconduct is not an ordinary money judgm@&hts
propositon does not beawn the lack of similarity between the nature and purpose of the Rule 11
sanctionsaddessed byAlpernand the civil contept actions here.
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U.S.C. 8362(d)1) (bankruptcy court may terminatiee automatic sta¥for causé); 3 Colier on
Bankruptcy 1 362.03][a] (16th ed. 2020) (“[R]elief might be granted [from the stay] when the
court finds that the debtor commenced the casadfdéih.”); see alsdn re Boving 496 B.R.
492, 502(Barkr. N.D. lll. 2013) {dentifying the debtars “good or bad &ith” asafactorin
determining whetherause existto lift or modify theautomatic stay

In sum,Erhardts ongoingjail sentences part of the staturts civil contempt
proceedings desnot satisfy eithethe pecunary purposeestor the public policyest and itis
not governed byAlpern Therefore, the Courhustconclude that the bankruptcy court legally
erred in detanining that Erhardé continuing incarerationfalls within the scope of § 362(b)(4).
[I. Remaining Issues

Two issues remainHrst, Erhardtseeks amward ofsanctions under 11 U.S.C. 8§ 362(k)
for Badassare's willful refusal tocease and desist from enforciihg statecourts contempt
order. The Court denies this requdsthardt didnot make any substantive arguments oreapp
regardinghis entitlemento sanctions under § 362(k), so he hatefted any request fdhis
relief as @rt of his appeal.See, e.g.Shipley. Chi. Bd. of HectionComnirs, 947 F.3d 1056,
1063 (7th Cir. 2020) (“Arguments that are underdeveloped, cyrandylacksupporting
authority are waived); Ottov. Variable AnnuityLife Ins.Co., 134 F.3d 841, 854-5%th Cir.
1998) (refusing “to consider unsupportadcursory arguments In addition,becaise the
bankruptcy court determined ththe aubbmaticstay did not apply, idid nothave occasion to
consider this issue in tHeest instance SeeSingletornv. Wulff, 428 U.S. 106, 120 (1976)I{‘is
the generarule .. . thata federabppellatecourt does not ewider an issurot passed upon

below.”).
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Second, Erhardisks the Court to instruct the bankruptcy court to diretdta3sarre to
“take all steps necessary to secure the immediate releagbafdiffrom incaceration.” Doc.
11 at 24. The Courteshiesthis request agell. The Courleavest to thebankrupty court to
decidewhatactions itshould take on remand given the Court’s ruling that Ertardt’
incarceration does not fall withiti. U.S.C. 8§ 362(1}).

CONCLUSION

Forthe foregoing reasons, the Court vacétedankruptcy co’s December 19, 2019

order denying Erhartit motionto enforce ando show causand remands thease to the

bankruptcy courfor proceedings in accordes with ths opnion.

Dated:July 15, 2020 8‘- m

SARA L. ELLIS
United State District Judge
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