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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

KINGSBURY CAPITAL, INC.,
WILLIAM D. VELLON, ASHER D.
WOLMARK, andKINGSBURY
CAPITAL, LLC,

)
)
)
)
)
Plaintiffs, )
) No. 20C 800
V. )
) JudgeSara L. Ellis
DENISE KAPPEL )

)

Defendant. )

OPINION AND ORDER

On May 17, 2017Defendant DenisKappel instituted an arbitration proceeding against
Plaintiffs KingsburyCapital Inc., William D. Vellon, Asher D. Wolmark, ari¢ingsbury
Captal, LLC (the “Kingsbury Parties”)alleging that the Kirgsbury Parties had not properly
compensate&appelfor certainsales of securitiesAn arbtration panel rendered a final award
in favor of Kappel, prompting the Kingsbury Pastte filethis adion in state courto vacate the
awardpursuant to 8§ 12 of the lllinois Uniform Arbitratiorc&(“UAA™), 710 Ill. Comp. Stat.
5/12. Kappelemoved the case to this Courtder the Court’s dersty jurisdictionandfileda
competing motion to coirn theaward The Kingsbury Peiescontend that tharbitraton
panel showed partiality toward Kappel, exceedieduthority rendered an award in tabsence
of an arbitationagreement, andolated public policy The Cout rejects all otheKingsbury
Paties argumerts and findghat theyreceiveda fair hearing The Courthereforedeniesthe
Kingsbury Paties petitionto vacate the arbitration @and and grantKappel’s motion to

confirm the abitration award.
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BACKGROUND

Kingsbury Cajpial, LLC (“Kingsbury LLC") was establistekin 2007 andegistered as a
Federal Industry Byulatay Authority (“FINRA”) securities broker and dealer until May 22,
2015. Kingsburny LC wasdissolved on January 8, 2018ellon and Wolmarlowned
Kingsbury LLC andvere regstered with FINRA as representatives of Kjabury LLC. Kappel
was registered witRINRA as a representativaf Kingsbury LLCfrom January 2012 to
Deember 204. Kappels Registered Representatiigreemen(*RR Agreemerit) with
Kingsbury LLC included a $wdule A whichoutlinedher compensation. Kappel and the
Kingsbury Parties dispaitvhether Schedule PequiredKappelto be compensateskeventy
percentof all business conducted through Kingsbury LLC or onlyeséy percent of
commissions eaed inKappel's capacity as a registered representative.

In 2012, Kappel sought to selpaivate placemeriknown as Organovim her dients in
Ohio. The State of Ohiorequires dealers t@gisterwith the Division of Sectities of the Ohio
Department of Comerce. Ohio Rev. Code Ann. 8 1707.@8BVest1982). Kingsbuy LLC,
Vellon, and Wolmarkvere not regsteleddealers irDhio. In order to complete thsale, Kapel
became dally registeredhrouch an oral agreementith Spencer Trak Ventures, Inc.
(“TrasK), a FINRA broker and deal registered in Ohio, in January 201&dditionally, as part
of the arrangemenKingsury LLC entera intoawritten contract with Task in which Trask
agreed tcompensat&ingsbury LLCwith eightperceniof the cak value ad warrans on all
Organovoshares placethrough Kappeb saé. Kappel sold $1,585,0@d Organovosharego
herOhioclients, ad Trask compensatéKappel$55,745 in cah and 55,745 in Organovo

warrarts. KingsburyLLC received$126,800 and 126,8@amrantsfor the sale



Kappelceasd registration with Trask and Kingsbury LLC in December 20Q4.
February 17, 2015, Kingsbury LLC conducteBINRA approved asseatle to Ediin C. Blitz
Investment (“Bitz”). Vellon andWolmark then obtained ownership Bfitz and chamged he
name to Kingsburgagtal, Inc. (“Kingsbury Inc.”).

OnMay 17, 2017, Kappel fileBINRA Arbitration No. 17-01139 against the Kingsbury
Partiesand Trask Kappelinitiatedthe arbitrationto recovercommissions she @imedthe
Kingsbury Paiies and Traskt#l owedher from the Organovsale bringing claims for breach of
contract, unjust enrichment, fraud, conversion, and negligence. Kappel drgukdagsbury
LLC wasrequiredto compensat&appel in full after Trask paid Kingsbhut LC its percentage
for the Organovo sale. In the alternative, Kappel argo@iKingsbury LLC assigned her RR
Agreement to Trask, antherefore Traskcompensated hepproximately $30,000 less than
required by tb RR AgreementThe Kingsbury Partieslaimedthat Schedule A only required
Kappel to be compensated for her commissama registed representativeln other words,
the Kingsbury Parties argudtat theydid not havado compensate Kappel becasde was not
actingin hercapacityas a egistaedrepregntative for Kirgsbuy LLC when she nide the
Organovo sas through Trask.

Thomas P. Valenti, Ray J5rzebieski, and Courtney PaggDelaney served sarbitrators
for Kappel's case, with Valenti serving as the presiding chairper&amgsbury Incfiled a
motion to dsmiss claiming that no arbitrationagreemenexistedbetweerKingsbury Inc.amd
Kappel; Kappelwas never regtered with Kinghury Inc, and therefore, FINRA rules did not
require Kingsbury Incto arbitrae the claim and Kingsbury Inc. did not exiat the time of the
Organovo sales. Tharbitraion paneldenied themotion to dismiss After Kingsbury Inc. filed

the motion to dismiss but before it was decided, Kingsbury Inc. signed assifmagreement,



agreeing to submit tarlitration of Kappels claimsin accordance withINRA'’s rules and
procedures and to “abide by and perform any award(s) rendered pursuant to [the] Submission
Agreement. Doc. 4-4 at 1. Although Kingsbury I did notexecute a famission agreement,

the abitration panel found that because it fully participated in the arbitration hearing, and
FINRA'’s Code of Arbitration Procedurequired it to submit to arbitratioit was bound by the
panels decision.

Before the case reachedevidentiary learing Kappel settled her claims witfirask for
$30,000. The arbitration paneghen pesidel over an evidentiary hearirmgn Odober 16, 17, and
18, 2019. On November 12, 2019, o@&rebielsKis dissentthe arbiration panel renderedsit
final award in favor of Kappl and againghe KingsburyParties holding themjointly ard
seveally liable for $130,000 in compensatodamages

ANALYSIS

In their petition the Kingsbury Partieseek to vaate tle FINRA arbitration award under
§ 12 of theUAA. 710 Ill. Comp. Stat. 5/12Kappel, on the other hand, asks that the Court
confirm the abitration awardgciting both8 11 of theUAA and § 9 ofthe Federal ArbiationAct
(“FAA™). 710 lll. Comp. Stat. 54, 9 U.SC. §9. Given that thenalysisunder thawo actsis
essatially the samandthatthe Kingsbury Partieshitial pettion is framed around the UAA,
the Courtproceedso analyzevhether to confirm or vacate the arbitration awamnder the UAA
while at the same time looking to cases intdrpgethe FAA for guidnce SeeGillispie v. Vill.
of Franklin Park, 405 F.Supp. 2d 904, 909 (N.D. Ill. 2005) (“The language of the FAA and the
lllinois Uniform Arbitration Act is essentially theame”); see al® J & K CementConstr, Inc. v.

Montalbano Builers, Inc, 119 Il. App. 3d 663, 668 (1983) [C]ourts interpréng state



arbitration statites patterned after the Uniform Arbitration Act look for guidance to federal cour
decisiongnterpreting similar provision of the Federal Arbitratidat.”).

In order to eflect theintentof finality in theUAA, judicial reviewof anarbitration
award is‘extremely limited” Am. Fech of State, @. and Mun. EmpsAFL-CIO v. Dept of
Cent Mgmt.Sens. (“AFSCME), 173 Ill. 2d 299, 304 (1996). Under thAA, the Court mus
confirm the arbitration award lessa stautory exceptiorsetforth in 8§ 12 of the UAA apjgs
710 lll. Comp. Stat. 5/11-12. Section 12 of the UAA provities tre Court may vaatean
awardon five grounds: (1xorruptionor fraud,(2) arbitratorpartiality, (3) the abitrators
exceeding their powsr(4) thearbitraors substantially prejudicing the rightsaoparty,and
(4) theabsencef an arbitration agreement. 710 Ill. Comp. Stat. 5/12. The Gmaytlso
vacate anward thatcontravenegutic policy, Colmar, Ltd. v. Fremantlemedia N. Am., Inc.
344 1lI. App. 3d 977, 993 (2003), presents a grossrer of law or facthatis apparenbn the
face of the awardRauh v. Rockford Prods. Cord43 Ill. 2d 377, 393 (1991). The Kingsbury
Parties have the burden of provititat the arbitration awd was impropeby clearand
convincing evidenceln re Marriage ofHaleas 2017 IL App (2d) 160799, T 20.

The Kingsbury Parties arguhatthe Court should vacate thebitration awardeause
(1) abitrator Valenti displayedpartialty toward Kappel(2) thearbitratorsexceeded the scepf
their powers, (3) no arbitration agreemenistedbetween Kingsbury Inc. and Kappel, and
(4) the award wlates public plicy. The Court addresséisese arguments in turn.

l. Alleged Partiality of Arbitrator Valenti

First, the Kingsbury Parties argue tkia¢ Court should vacate the award because Valenti,

the presithg arbitrator, improperlydemongrated partiality toward KappelSee710 Ill. Conp.

Stat 5/14a)(2) (the court shall vacate an award whitghere was evident partiality an



arbitrator appoited as a neutrd). To vacate an awaishsed ormpartiality, the Kingsbury Parties
must showthe arbitratohad a “drect, definite and demorisabl€’ intered in the outcome of the
arbitration. Edward Elec. Co. v. Automation, In229lIl. App. 3d 89, 101-02 (1992). The
evidenceof partiality may not bereémote,uncertainor speculative.”ld.

The Kingsbury Brties allege that arbtor Vakni displayed evident partiality during
the evidentiary hearings by yelling at, ridiculing, and otherwise demeaning the Kingsbury
Paties counsel. The Kingsbury Parties alstlege that Valenti actess an advocate for Eppel
and entered thenard agaist the Kingbuy Patiesbecausef his partiality toward KappelBut
despitehaving the burdeto provepartiality by clear and convincing evides In re Marriage of
Haleas 2017 IL App (2d) 160799, T 20, the Kingsbury Parties dait®to any evidencef
Valenti’'sinterest in he outcome of the arbitratiprelying irstead only on the allegations made
in their petition to vacateSuch speculation does not suffiSeeVega Asset Recovery, LiMC
NewedgdJSA,LLC, No. 17 C 1332, 2019 WL 24096C#,*6 (N.D. lll. June 7, 2019) (denying
motion to vacée anarbitration award for partiality under the KAecauséVega has presented
no evidence of direct arakfinite biasso as to proveevident partiality’) ; Edward Hec., 229 lIl.
App. 3d at 101roting that garty may not rely on speculative eence of partiality to vacate
arbitration award) Nor havethe Kingsbuy Partiesdemonstrated that the arbitrators laad
financial or personaklationshipwith Kappel so as to call into question theeutrality See
Edward Elec Ca, 229 Ill. App. 3dat 102. And “an adverse rulig aloneis not ‘direct, definite,
and demonstrable biasufficient to constitutéevident partiality” Hurn v. Macys, Irc., 728 F.
App'x 598, 599 (7th Cir. 2018)citations omitted)denying motiorto vacate ararbitration
awardunder he FAA); see alsd&cdward Elec. Cq.229 Ill. App. 3dat 101-02 (in denying

motionto vacate amrbitration awardor patiality under the UA, noting that “[wk are all too



prone, perhaps, to imputetetr weakess ofintellect or corrupt moties to those who differith
us inopinion’” (alteration in originallquotingWhite Star Mining Co. v. Hultber@?20 Ill. 578,
603 (1906))). Without angvidencesuggestinghat Valenti hada ddinite, direct or
demonstrale interestin the outcome of the proceedingbe Court does not fin/alenti s
alleged partialitya valid ground for vacating the arbitratiaward
. Arbitrators Allegedly Exceeding their Powers

Next, the Kingsbury Pamisarguethatthe abitrators exceeadtheir powers.See710 lll.
Conp. Stat. 5/12(43). The party seekimg relief under 8 12(K3) bears a éavy burden because
the Court presumdbatthe arbitrabn panel did nbexceedts authority. Edward Elec. Cq.229
lII. App. 3dat103. An arbitation panel exceed#s powers when it decides matdnat were
not submitted ta@rbitration Cty. of Tazewdlv. Ill. Fraternal Order of Police Labor Coungil
2015 IL App (3d) 140369, 1 13, when its award contas gross errorsf law or migakes of
fact onits face Rauh 143 Ill. 2dat 38B. “It is not enough for pé@ionersto show that the panel
committed a erro—or even a serious errdr. Stolt-Nelsen S.A. v. AnimalFeeds Int'l Corb59
U.S. 662, 671 (2010¥%ee alsdrauh 143 Ill. 2d at 391 (under the UAAah arbitrators award
will not be set aside for ermin judgmenbr mistakes of law or fat). Insteadthe Courtonly
considersvhether the arbitrain panelinterpreted the pags contract, na whether thepanel
correctlyinterpreedthe contract Oxford Health Plas LLCv. Sutter 569 U.S. 564, 569 (2013)
(“[T]he sole question for us is whether the arbitrator (even arguably) interpre et ties
contract, notvhether he gt its meaning right or wrong,”AFSCME 173 lll. 2dat 305.

The KingsburyPartiedfirst contend that the arbitration panel ezecekd its powes
because itssuedan award against Kingsbuhyc., “an entity wth whom [Kappel] had no

confact whatsoever and wastreven in existence at the tineé the Organovo sale.” Doc. 1-2



1 56. Becauseltis argumenbverlapswith the Kingsbury Parties’ argument that no draiion
agreement existl between Kingsbury Inc. and Kappék urt considershes argumerst
together below.

Additionally, the Kingsbury Pdies alleye thatthe awardexceededhe povers of the
arbitration panel bcause itmposed on them allegal contract to compensate Kappet sales
of securities in a state in which they were not registefde: Kingsbugy Partiesclaim that the
arbitration panefailed to inerpretKappel’s RR Agreementvith Kingsbury LLC becauset
ignoreda provisionin that agreement thatates that Kappel ‘will solicit business in only those
states where both therfi and[Kappel] are registeredndlicensed” Doc. 24 at 10.Because
Kappel only made sales in Ohio, tkingsbury Petiesclaim thatthe panel must have ignored
this provisionin rendering its award in Kappslfavor.

But the Kingsbury Parties’ argument does not hanegit. Therecordshows that
Kingsbuy LLC contraced with Trask toreceivecompensation for Kappslsales of Organovo
in Ohio. Given theparties arrangements allowing Kappel to sell securities in Ohio, the
arbitration panetouldinterpret Kingsbury LLC’s contractsvith Traskand Kappeto allow
Kingsbury LLC to receivesales and waants fom the sale of Organovo in Ohio and to further
requre the KingsburyPaties to compensate Kapgdel that sale.The Courtcannot find that the
arbitrators committedross errors ofaw or gross nstakes of fact onhe fae of the awardcand
sowill not vacde the award simply becautte KingsburyParties disagree witthe panek
interpretatiorof the RRAgreement SeeRauh 143 Ill. 2dat 338 (holding that eveif the
arbitrator misinterpretedhé contract provisions, the award must not be vacated umtess g

errors of law or mistakes of fact exist on the face of the awdrdgrefore, bcausehe



Kingsbury Rirties have not demonstrated ttied arbitration panadxcesdedits authority the
Cout will not vacate the arbitratioavard on these grounds.
1. Alleged Absence of Arbitration Agreement

Relatedly, the Kingsbury Partieggae that the Court should vacate éveard becauseo
arbitration agreemergxistedbetween Kingbury Inc. and Kapgl. See710 Ill. Comp. Stat.
5/12(3(5). Kingsbury Im. raisedthis argument witlthe abitration panel through motion to
dismiss which the arbitration panel denie&hortly after filing thenotion to dismiss butdfore
the arbitratiorpanel denied the motion, howevKimgsbury Inc.signeda submission agreement
indicatingthat itagreel to arbitrate the dispute with Kap@eid“to abide byand perform any
award(s) endered Doc. 4-4 at 1.Because Kingsburinc. signed the submission agreement
ard fully participated in the hearings, the Kingsburytiéaramot now object to tharbitration
award by claiming no agreemenisedin an attempt to avoithe result. SeeTradelight Secs.,
Inc. v. KirschmanNo. 10 C 2042, 2011 WL 614090, at (8.D. Ill. Feb. 15, 2011) (“The
parties did agree to arbitration. . [The party claiming it did not subinéxplicitly agreed to
arbitrake those claims byxecuting [uniform submission agreements]Mayo v. Dean Witter
Reynolds, In¢.258 F. Supp. 2d 1097, 1108.D. Cal. Apr. 22, 2003) (“An executed [submission
agreement] is a valid, binding agreement.The language in the submission agreement, which
Kingsbury Inc. signed despitis thenpendingmotion to dismis&nd which does not include any
languagereserving Kingsbury Incs rightto contest the arbitration parejurisdiction is “clear
and unequivocalévidencethat Kingshury Inc. submitted to arbitration of Kappeklaims ad
agreed to be bound blye award TraderightSecs, 2011 WL 614090, at *4-5[(‘]f Plaintiffs
wished to contest arbitrability. . Plaintiffs slould not have signed the clearlyworded

[submission agrements] without first contesting arbitrability Smith vBartolini, No. 01 C



4311, 2003 WL 21148940, at *8 (N.D. Ill. May 14, 2003) (concludiveg aparty agreed to
arbitrate wherée executeda submission agreemenithout resering any rights to caest
jurisdiction). Thereforethe CourtfindsthatKingsbury Inc.agreel to arbitrat Kappel s claims
andthatthe arbitratiorpanel waswithin its paverto issue amward againstll of the Kingsbury
Parties
IV. Alleged Violation of Public Policy

Finally, theKingsbury Patiesraise an argumerthat the arbitratiomwardviolates public
policy because it aims to enforceiidgal contract. The public policy excepbn is narrowand
warrants vacation ain award onlyfi“the contract, asnterpretedby the arltrator,” violates an
“explicit public policy! AFSCME 173 Ill. 2d @ 307. The public policy must be @ll-defined
and “dominant” and derived fromdgislationand casdaw rather tinassumedpublic interests
Colmar, Ltd., 344 Ill. App. 3d at 1030In determinimg if a pwlic policy exists, lllinois courts
look first to theStates congitution and statuteand therto judicial precedent.J & K Cement
Corstr., Inc., 119 lll. App. 3d at 683. Ae Court mustleterminewhethera welldefined and
dominant public policy can be identified, anfdsa, then the Court must deteine whether the
awardviolates thatpublic pdicy. Colmar, Ltd, 344ll1. App. 3d at 1030.

The KingsburyPartiescorrectly statehat eriorcement of an illegal contract is against
public policy. SeeVine St.Clinic v. HealthLink, Inc.,, 222 1ll. 2d 276, 296 (2006§5anboa v.
Alvaradq 407 Ill. App. 3d 70, 75 (2011) Couts will not enforce an illegal contract, a contract
that expressly contravenesgher lllinois or Federal law and thus violates public policyBut
the Kingsbury Parties have failed to demonstrate howawsedin this caseaequres the
enforcement of aillegal contract. When interpreted togetheéhe contracts betwedfappel, the

KingsburyPaties, and Trdsindicatethat the parties sought torogy with Ohio regulations

10



concerning the sale of securities in that sttingsbury LLC recognized & Ohio lawrequired
regigration in the statdo sell securitiethereand contracted witfiraskto legally comgete the
sde ard receivecompensationThe KingsburyParties fail to explain how the arbiti@t panels
interpretatiorof Kappel's RRAgreementequiring the Kingbury Parties tanore fully
compensate Kappel for th@rgarovo salesviolates thisequiremenor involves theenforcement
of anill egal contract SeeUnited States v. Elst579 F.3d 740, 747 (7th Cir. 2009) (“Perfunctory
and undeveloped arguments as well as arguments unsupported by pertinent authority are
waived.”). Because the Kiggsbury Parshave the burdeto make this demonsition by clear
and convincing evidence, a burden they have not carried, thé @durot disturb the award on
this ground. And because the Court has not foundic nemsono vacate the arbitration award,
the Court deniethe Kingsbury Parties’ péion to vacate and grants Kappehotion to confirm
the award.
CONCLUSION

For the faegoing reasons, the Court denies the Kingsbaryid® petitionto vacate the

arbitration awardgrants Kappel’s motion twonfirm the arbitratiorawad [4], and erminates

this cas.

Dated:September 14, 2020 &_ ém

SARA L. ELLIS
United States District Judge
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