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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

Pow! Entertainment, LLC, )
)
Plaintiff, )
) Case No. 20 CV 1324
V. )
) Judge Joan B. Gottschall
The Individuals, Corporations, Limited )
Liability Companies, Partnerships, and )

Unincorporated Associations Identified On )
Schedule A Hereto, )

)

)

Defendants.

MEMORANDUM OPINION AND ORDER

Plaintiff Pow! Entertainment LLQ"Pow’) ownsseveral registered trademarks
associated with Stan Lgie cocreator of many populauperhero character®ow brought
this suitunder thd_anham Actand the Copyrighfct against hundreds of defendants that
allegedlysell counterfeit Stan Leleranded goods via onlimearketplace such as Amazoand
eBay. Thiscourt issued a temporargstraining order (“TRQO”) and later a preliminary
injunction. Both orders, among other thingsmporarilyfroze the defendants’ U.Sabed
assetgo preserve Pow’s right to an equitable accounting of defendants’ proR® 1, ECF
No. 10, Prelim. Injunctionl, ECF No. 24.

The court has before Row’s motion for entry of a default judgmeatproposed form of
judgment awarding damagi@nd permanent injunctive reliehdPow’s supplemental

memorandunof law supporting the motio (“supplemental memorandungCF No. 68).Pow
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filed its supplementainemorandum to respondan order dated July 28, 2020, in which the
courtraised thdollowing substantive issuésvith Pow’sproposed judgment:

Paragraphs® [of the proposed judgmerdte directed to thirgarty financial
providers not named as defendants in this action. An injunction may bind only
the parties and third parties in acta@ncertor participation with themFed. R.

Civ. P. 65(d)(2). Portions of paragraphs 5-9 also appear to require the freezing of,
and possibly the turnover of, the contents of bo8-based financial accounts.
Plaintiff is ordered to show authority for awarding the relief requested in
paragraphs-® without notice to the third parties named in those paragraphs.
Counsel must also explain how an asset freeze, which is intended to preserve the
plaintiff's right to the equitable remedy of an accounting of the defendant's ,profits
may be imposed indefinitely in in a final judgmeMee Grupo Mexicano de
Desarrollo, S.Av. Alliance Bond Fund, Inc527 U.S. 308, 333 (19993SC

Holdings, Inc. v. Radi, 309 F.3d 988, 996 (7th Cir. 2002uxottica USA LLC v.

The Partnerships and Unincorporated Associations Identified on Schedule A
2015 WL 3818622, at *4-5 (N.D. Ill. June 18, 2015).

ECF No. G at 1-2.

Powdevotes much of its supplementa¢morandunto re-arguing something the court
did not questionnamely the propriety of its request for statutory dama§esECF No0.68 at
6-11. The court found the discussion of statuttaimagesn Pow’soriginal memoandum
adequate This issue wilhot be discussed further.

Pow has modified its proposed form of judgmeiany paragraphs continue to bind
non-parties that have not been served with the complaint or a copy of Pow’s fopgatry of
default judgment. In particular, paragraph&®are directed variously #ayPal Inc.
(“PayPdl); eBay, Inc. (“eBay”); and Amazon, Inc. (“Amazon”Each hird partymustdo

essentially the same thing-he proposed judgment commardshthird party to “within two

! This court also made grammatical changes to plaintiff's prapjosigment. Plaintiff has approved those changes
and made certain other technical changes. Suppl.MMeBCF No68. The court acceppdaintiff's proposed
technical changes except the addition of paragraph 18. Proposgrhphra8(a) prohibitdefendantsfrom selling
counterfeit Stan Lee products; paragraph 1 alrgaayts this relief, albeit with greater specificitiyroposed

paragraph 18(bkidiscussed in the text below



(2) business days of receipt of this Order, permanently restrain and enjoin aayo€hiong
Kong based accounts connected to Defaulting Defendants . . . .”, §15,Bow also wants the
court to order PayPaéBay, and Amazorno release to it all themoneyin defendants’ frozen
accountgo satisfy partiallythe damagesward Powseeks 1 6, 9, 12 Finally, the proposed
judgment gives Pow the “ongoing authority” to serve it upon PayPal, eBay and Amatibn,
the money judgment has been fudbtisfied. {7, 10, 13.Within two days of serviceeach
third partymust locate albf defendants’ financial accounts, freeze them, and then release the
fundsin themto Powuntil the judgment is satisfiedd.

What is more, gragraph 15 giveBow the verybroadright to servethe judgmenton
any banks, savings and loan associations, or other financial institutions {eeljet¢he
“Financial Service Providers”) in the event that any new financial accoumt®lied or
operated by Defaulting Defendants are identifiedls with PayPal, eBay and Amazon, once
servedthe financial institution must freeze the defendants’ financial accounts aogédutheir
contents to Powntil the money judgment is satisfie&ee id

Under Federal Rule of Civil Procedu8(d)(2), a TRO or injunction “binds only the
following who receive actual notice ofby persoal service or otherwise: the partigise
parties’ officers, agents, servants, employees a#tiodneysand other persons who are in active
concert or participation with [them].Powadmits that it has not shown that PayPal, Amazon,
or eBayare actind'in active concert or participation” wittlefendants. Suppl. Mem. £ow
submits that théhird parties are insteadkefendants’ agentdd. at 3-5. For support,Pow cites
Judge le€sfindings at goreliminaryinjunction hearing iranother counterfeitingase. See

ECF No. 68Ex. 2. Judge Le&und that a third partgayment provider became the agehthe



defendantounterfeiterdy contracting to providthemfunctioning onlinemarketplacesnd
processing payments for thend. at 21

This court has always assumed that defendants have a contractual relatiotiship wi
companies like PayPal, Amazon, and eBay. In Judge Lee's case, the third party, Wish.com,
filed an appearance and litigated its objections to the proposed preliminaryionumatiuding
whether it was the defendants' agebee id a 21-24

The prdlemhere isthat rone ofthe thirdpartieshas been served or given an
opportunity to responatPow’s claims that they are defendants’ agents. No third pagy
appeared before this couttlow, then, can this courssue gpermanent injunction commanding
them by name to take certain actions in perpe?uRpws answer is t@re-determineex parte
thatAmazon,PayPal, eBay, and other third partiesamed in the proposed judgmené
defendantsagents.

Supreme Court law asterpretedoy theSeventh Circuiforbids predetermining the
guestionof whether an injunction binds a thipartyunder Rule 65(d)(2) withodirst serving
the third party andiving it an opportunity to be heard.ake Shore Asséigmt.Ltd. v.
Commodity Futures Trading Com'®11 F.3d 762, 766—67 (7th Cir. 200@nited States v.
Kirschenbaum156 F.3d 784, 794-96 (7th Cir. 1998) (both applylegith Radio Corp. v.
Hazeltine Research, Inc395 U.S. 100, 110-11 (1969))akeShoreAsset Maagement
illustrates the rule. Thiajunctionthere (which incidentally imposed an asset frebpend the
single defendant and itaffiliates” 511 F.3d at 766Theinjunction swept too broadly, the
Seventh Circuit held, because “tthefendanmustbethe sole addressee of tirgunction.” Id.
(citing Zenith Radip395 U.S. at 110-11)The court of appealktatedunambiguouslyhat

“whether a particular person or firm is among the parties' offiagents, servds, employees,



and attorneys; [or] other persons in active concert or participatiorthveithis a decisiorihat

may be made only after the person in question is given notice and an opportunity to be heard.”
Id. at 76667 (brackets in originalinternal qiotation anditationsomitted). That is so even

where a court is “confident” that a third party is acting in congght a partyto the lawsuitid.

at 767 for “even a thireparty aider and abettor must have her day in colfirschenbaum

156 F.3dat 794.

Applying theseprinciplesto Pow’s proposed injunctioit,becomes clear that the
paragraphslirected tahird partiescannotbe entered The injunction must be addressed solely
to the defendantBow has named and servethis court would bamenabldo including
language intended teind down the TRO and preliminary injunction. For examjle/ould
likely bepermissible talirect AmazonPayPal andeBayto turn over the contents of
defendantsfrozenaccounts

Becauset is not this court’s role to attempt to rewréaeparty’s proposed ordehe court
has not attempted to remove the language directed to third parties from Pow's@ropos
judgment. Nor has the court corrected several grammatical errors. The coesthese tasks

to Pow’s lawyers if they wisto assume them

Over the last six months, this court has expended considerable effort correaftiimg d
problems with proposed orders submittedolaintiff’'s counsel in this andimilar casesSee
supranotel. Counsels warnedhat this practice stops now. It is not the court’s role to play
lawyer for the parésby revising or drafting proposed ordefSee, e.g., Kreilkamp v. Roundy's,
Inc., 2005 WL 3149552, at *2 (W.DWis. Nov. 21, 2005 Hightsv. Int'| Harvester Cp1986

WL 11009, at *2 (N.D. Ill. Oct. 2, 1986)The court initially attempted to correct the errors in



counsel’'sproposed orders in an effort to expedite the cases. But the court’s efforts have not
resulted inmprovements in therpposed orders.

In the future, submitting a proposed order with basic grammatical defects arglttailin
justify all of the relief requested will produce the result here: denial of the motloa. T
includes motions for a TRO and for a preliminary imjion. Although such motions seek
“extraordinary” relief, Winter v. Nat. Res. Def. Counsgb5 U.S. 7, 24 (2008), plaintiffs file
them as a matter of course in the steady stream of Lanham Act counterfeiting casesiHfited i
district. According to theourt's CM/ECF system, since January 1, 2020, ompdadrftiff's
lawyers, William B. Kalbac, has appeared in 51 similarly captioned Lanham Actatases
approximately one percent of all cases filed in this district. Any claims that¢dgmact
quickly resulted in the persistent drafting errors this court has observed would therefore ring
hollow. Counsel appear to be submitting nearly identical form TRQO’s, preliminanciigns,
and judgments in each case. If counsel wishes to avoid the summatyodémiure motions,
the forms they appear to be using must be substantially improved; proposed orders must be
submitted in signatureeady form and counsel must either justi§suing a TRO or injunction
directed to a third party who has not been seoreémove this language from their forms.

This outcome should come as no surprise. Judge Kennelly recently denied without
prejudice a motion for default judgment filed by the same lawyers on behalf di¢tause
they “ignored” an order directing Pow to rectify a problem with its proposed dgfdghent.
Pow! Entertainment, LLC v. The Partnerships on Schedule Ng,”20<CV-1093, ECF No. 54
(N.D. Il July 8, 2020).

The court’s ruling concerninidpird parties obviates theeed tareach theother questions

the court raisedAll of the language Pow proposes freeziefendants’ asseis directed to



third parties. In addition Pow has failed to show any express authority allowing this court to
regulatethe activitiesof third parties outside the United Stat&eel ake Shore Asset Mgmt.
511 F.3d at 765 (citinfEOC v. Arabian American Oil Co499 U.S. 244 (199).2

For the reasonstated Pow’s motion for entry of default judgment [58denied

without prejudice.

Dated: August 26, 2020 /sl
Joan B. Gottschall
United States District Judge

2The Seventh Circuit recently held in litigation atgsiithe government that the “courts possess tletyt to
impose injunctions that extend beyond the parties before thg"dmutrsuch injunctions present real darsggend

will be appropriate only in rare circumstanceg&ity of Chi. v. Barr 961 F.3d 281, 916 (7th Cir. 202ge also id

at 914-19 (discussing history and some equitable considerations to gbasleivhen considering issuing an
injunction binding thirdoarties). Because Pow has not carried its burden to $tadwuch rare circumstances exist
here, this court declines as a matter of its discretipndjudge in a permanent injunction the question of whether
eBay, Amazon, and PayPal are defendantsitager Rule 65 purposes.



