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UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

BRITTON ESPOSITQCHRISTIAN FRESNQO
BENJAMIN KUTYLO, ALLYSON ESPOSITQand
ALLYSON ESPOSITQ as Mother and Next Friend of
JANIE DOE a Minor,

20C 2713

JudgeGaryFeinerman
Plaintiffs,

VS.

AIRBNB ACTION, LLC, AIRBNB PAYMENTS, INC,
AIRBNB, INC., PUERTO PAML FARM CLUB
PROPERTY ASSOCIATION AND ASSOCIATION
BOARD, MATIAS JOSE FERNANDEZLINDSAY
OLSON, andOTHER OWNER(S) AND/®& AIRBNB
HOSTS OF FARM HOUSE CHAKRA 82, BUENOS
AIRES, ARGENTINA,

N N N N N N N N N N N N N N N N N N

Defendant.

M EMORANDUM OPINION AND ORDER

Five guestsit anAirbnb vacation rentahear Buenos Aires, Argentina seek to hiblelr
Argentinehosts andhreeAirbnb entitiesliable for an armed robberthat occurrediuringtheir
stay Doc. 1. TheAirbnb entities(collectively, “Airbnb”) move tocompel arbitratiomunder the
Federal Arbitration Act, 9 U.S.C. 8et seq, or, in thealternative to transfethe suit to the
Western District of Arkansasder 28 U.S.C. § 1404(alpoc. 27. The suit isransferredo the
Western District of Arkansas

Background

In resoVing a 81404(a) motion, the court accepts the complaint’s plelkded factual
allegations, as supplemented by the parties’ evidentiary materials,sansl @t reasonable
inferences irPlaintiffs’ favor. SeeDeb v. SIRVA, Inc832 F.3d 800, 808-09 (7th Cir. 2016).

The facts are set forth as favorablyPlaintiffs as the relevant materials perm8ee ibid In
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setting forth the facts at this stage, the court does not vouch for their “objegativé Goldberg
v. United States881 F.3d 529, 531 (7th Cir. 2018).

Plaintiffs Britton Esposito and Christian Fresno were married on November 14, 2019 in
Buenos Aires.Doc. 1 at §45. Christian is a citizen of Argentirend resides therdd. at 7111,

19. Britton attends medicachool in Argentinabut she is an American citize&rho remains
domiciled in Cook Countyllinois, returning to her parents’ home there for three moetith
year Id. at 1111, 18 Doc. 17 at 7. Plaintiff Allyson Esposito, Britton’s sisteattended the
wedding with her husban@]aintiff Benjamin Kutylo, and their yourdpughterPlaintiff Janie
Doe. Doc. 1 & 1120-21 44-45. Allyson, Benjamin, anganiereside in Benton County,
Arkansasid. at 111, 20-21 which lies in the Western District of Arkansaeg28 U.S.C.

8 83(b).

On or about October 3, 2019, Allyson used Airbnb’s website talmeriFarm Housg a
vacation rentahome in a gated communityear Buenos Airedor a threeday stayshortly after
the wedding.Doc. 1 at 1142, 46-47 Doc. 28-1at 133; Doc. 38-5 at 2As Plaintiffs’ counsel
acknowledged during the motion hearing, Doc. 42, Allyson was in Arkansas when she made the
reservation.Defendants Matias Jose Fernandez and Lin@dsgn who areArgentinecitizens
own the Farm House and rented it to Allyson over AirbDbc. 1 at 1117, 46.

Plaintiffs arrived athe Farm House on November 2d. at 1949-54. Shortly before
midnight, four masked men invaded the home, brandished guns and knives, and bound and
gaggedheadultplaintiffs. Id. at §157-58, 60-61, 63, 65The assailants stole cash and jewelry
and then left.Id. at 1160, 62-63, 68. Britton, Allyson, arRenjaminsuffered injurieshat

required medidareatment.Id. at 1174-76 Doc.17 at 7-8.
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Discussion

Section 1404(a) provides: “For the convenience of parties and witnesses, in ts¢ aftere
justice, a district court may transfer any civil action to any other district oiativeghere it
might have been brought ... .” 28 U.S.C. § 1404(a). Transfer under 8§ 1404(a) “is appropriate if:
(1) venue is proper in both the transferor and transferee couttaf&fer is for the convenience
of the parties and witnesses; andt(@nsfer is in the interest of justicel’aw Bulletin Publ’'g
Co.v. LRPPubI'ns, Inc, 992 F. Supp. 1014, 1017 (N.D. lll. 1998¢e also Atl. Marine Constr.

Co. v. U.S. Dist. Courb71 U.S. 49, 62 (2013) (“In the typical case, a.district court

considering a 8404(a) motion.. must evaluate both the convenience of the parties and various
public-interest considerations.’Research Automation, Inc. v. Schrader-Bridgeport Int’l,,Inc.

626 F.3d 973, 978 (7th Cir. 2010) (“The statutory language ... is broad enough to allow the court
to take into account all factors relevant tmeenience and/or the interests of justice.”). The

moving party bears the burden of demonstrating that a transfer is clearlptedri@ee Heller

Fin., Inc. v. Midwhey Powder Ca8B83 F.2d 1286, 1293 (7th Cir. 198@jpffeyv. Van Dorn Iron

Works 796 F.2d 217, 219-20 (7th Cir. 1986). “The weighing of factors for and against transfer
necessarily involves a large degree of subtlety and latitude, and, theefmemitted to the

sound discretion of the trial judgeCoffey 796 F.2dat 219.

As to the first step of the transfer analysis, venue is proper Wéstéern District of
Arkansasthe proposed transferee court, because “a substantial part of the events onemissi
giving rise to the claim occurred” in that District. 28 U.S.C. § 1391(b){2patticularBenton
County, Arkansas is where Allyson made the reservation for the Farm Houskealaondsi
whereAllyson and Benjamimeceivedmedical treatmerfor theinjuriestheysustaineaiuring

the robbery.Doc. 1 at 1146, 75-76 Doc. 17 at 8 seeSchwarz v. Nat'| Van Lines, In&17 F.
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Supp. 2d 829, 834 (N.D. Ill. 2004) (holding that venue was proper in the District of Arizona
under 8§ 1391(b)(2given thatthe plaintiff “entered into the contract in Arizona”).

The next gp in the § 1404(a) analysis looks to convenience. The convenience factors
include: “(1)the plaintiffs choice of forum; (2j}he situs of material events; @ relative ease
of access to sources of proof; (4) the convenience of the witnesses; treld&)venience [of]
the parties.”Law Bulletin Publ'g 992 F. Supp. at 1017. The first factor nominally favors this
District. A plaintiff's choice of forum typically deserves “substantialgtei particularly when
it is his home forum.”Bakerv. Smith & Wesson Cor®R019 WL 277714, at *3 (N.D. Ill. Jan.
22, 2019).This District is Britton’s home forunin that she is domiciled in Cook CounBgc. 1
at 111, althougtshespends nine months of the year in Argentina, Doc. 17 at 7. That said,
“where the conduct anglvents giving rise to the cause of action did not take place in the
plaintiff’s selected forum, the plaintif’preference has minimal valuedunn v. Soo Line R.
Co, 864 F. Supp. 64, 65 (N.D. Ill. 199@)uotation omitted)see alscCarter v. Baldwin 2017
WL 3310976, at *2 (N.D. lll. Aug. 3, 2017) (“[A] plaintiff's choice of forum merits less
deference where the events giving rise to the suit did not occur théBatthn’s choice of
forum only weakly favorghis District.

The otherconvenience facts favor the Western District of Arkansaés noted, this
District is not the situs of any material evémthis case, with the sole exceptiorsome
medical treatment that Britton received after the rohb&ryc. 17 at 7. Most of thematerial
events occurred in Argentind.he most important event that took platéhe United States
Allyson’s reserving thetay at the Farm Houseoccurred in ArkansasThe locations where
each plaintiffagreed to Airbnb’s terms of service could als®igaificant andit appears thato

plaintiff did soin this District Doc.28-2 at 71 (reflecting that Britton agreed to the terms of
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service on April 29, 2019); Doc. 17 atRHl4intiffs’ assetion that Britton lives in Cook County
only from December t&ebruary). Finally, Allyson and Benjamin ceived medical treatment in
RogersArkansas Doc. 17 at 8.

No significantsources of proof are in lllinois. Againydentina is home to most of the
key evidence. Thdomestic jurisdictions witimportantevidence are Arkansas, theme ofthe
only plaintiffs who reside fullimein the United States, and California, where Airlvals its
headquartersDoc. 1 at 112, 20-21. Plaintiffs point out that Airbnktisird-partyclaims
adjuster has forwarded tipertinentcasefile to its office in Illinois. Doc.38 at 4; Doc. 39-at
113, 5. It is unclear whaexactlythat file contails, andPlaintiffs did not submit a claim to the
adjusterbefore filingthis lawsuit. Doc. 39at 12; Doc.39-5at Y4-6. In any eventhe presence
of thoserecords in lllinois has little weight because tlvay be easily transporte@eeMoore v.
Magiera Diesel Injection Servs., InR019 WL 2502029, at *3 (N.D. Ill. June 17, 2019) (“The
location of documentary evidence does not affect the analysis, because in timd dgg,a
documents can easily be transferred from place to place.”).

The convenience of withesses and pasisslarly weighs in favor othe Western
District of Arkansasas theonly domestigurisdiction with a significantonnectiorto thissuit.
Allyson and Benjamin, two of the adyliaintiffs, reside in ArkansasThey received treatment
from medical providers in Arkansas whtso could be material witnesseBritton lives most of
the year in Argentina, and all other parties and partywitnessesre in Argentinas well
Plaintiffs argue that the Northern District of lllinoisneverthelesthemore convenienfiorum
becausé®’Hare International Airport ibetterfor international travethan “any airport in
Arkansas’ Doc. 38 at 5-6.But neither O’'Harenor Fayetteville’sNorthwestArkansas National

Airport hasany direct flights to Buenos Aire$SeeChi. Dep’t of Aviation, International Non-
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stop Daily Departures (Sept. 2020),
https://www.flychicago.com/SiteCollectionDocuments/O%27Hare/MyFIIY TLnonstops. pdf
Nw. Ark. Nat'l Airport Auth., Direct Flights from XNA (2020),
https://www.flyxna.com/destinations. Buenos Aires is a long jouimoey both Arkansas and
lllinois, but at least AllysomndBenjaminwould not need to travdl this caseveretried inthe
Western District of Arkansasn sum, the convermee factors favor transfer.

The court next evaluates the interebjustice factors. “The ‘interest of justice’ is a
separate element of the transfer analysis that relates to the efficient acwonigtf the court
system.” Research Automatioi26 F.3d at 978. Thaterestof-justicefactors arédocket
congestion and likely speed to trial in the transferor and potential transdeneesf each court’s
relative familiarity with the relevant law; the respective desirability of resgpleantroversies in
each locale; and the relationship of eachnigwinity to the controversy.ibid. (citatiors
omitted). Considered together, those factors favor the Western District of Arkansas.

As to the first factorthe expected speed of case resolusdaster in the Western
District of Arkansas Thee is litie difference in thenedian time from filing to dispositioril.2
months in this Distrigtand 10.8 months in th&estern District of ArkansasSeeAdmin. Office
of the U.S. CourtdJnited States District CourtsNational Judicial Caseload Profile, &5
(June 30, 2020),
https://www.uscourts.gov/sites/default/files/data_tables/fcms_rarafisge0630.2020.pdf But
the median time from filing to trial ¥1.3months in this District andnly 14.3 months in the
Western District of Arkansadbid.

The second factor, familiarity with applicable lawneutral Airbnb’sterms of service

provide that, for United States residents, the terms are interpreted in aceondtn California
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law. Doc.28-2 at 48, § 21.1As to claimsunrelatedo the terms of service, Plaintiffs have not
identified any differencén the substantivetate lawthat might ultimatelyapply. Nothing
indicatesthatthelaw governing this dispute would lbgorefamiliar to this courthanto ajudge
of the Western District of Arkansas.

The third and fourth factorsthe desirability ofesolving the controversy in each locale
and the relationship of each community to the controvestyerglyfavor transfer.Again, the
only full-time United Stateresidents allegedlgarmed by Defendants’ actiolige in Arkansas,
and the Farm House reservation was made from ArkansesWestern District of Arkansas’s
community has a greater stake in the litigation.

The attentive reader will notice that the court has skipped one aspect of the § 1404(a)
analysis. Section 1404(a) may be deployed only if venue is proptre district where the case
was filed SeeArthur R. Miller, 15 Federal Practice and Procedu@884 @th ed. 202D
(“Transfer is possible under Section 1404(a) only if the transferor court is a properueler
the applicable venue provisions.’If.is unnecessary this instanceéo determine whether venue
is properin this District however, because if venue were improper, the court would transfer thi
case to the Western District of Arkansasler § 1406(a)yhich allows transfer from a district
where venue is improper to a district where venue is prdpee28 U.S.C. § 1406(a)The
district court of a district in which is filed a case laying vemuthe wrong division or district
shall dismiss, or if it be in the interest of justice, transfer such case to amt distlivision in
which it could have been brought.th re LimitNone, LLC551 F.3d 572, 575 (7th Cir. 2008).

Theoneremaining fly in the ointmens choice of law. If a case is transferred under
§ 1404(a), the transferor state’s choice-of-law rules govénte if a case is transferred under

§ 1406(a), the transferee state’s cheatdaw rules govern.SeeSteen v. Mrray, 770 F.3d 698,
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701 (8th Cir. 2014)Gerena v. Korp617 F.3d 197, 204 (2d Cir. 2018ge also Edwardsville
Nat. Bank & Tr. Co. v. Marion Labs., IRG08 F.2d 648, 650 (7th Cir. 1987) (assuming without
deciding thatransferee choicef-law rules apply after a transfer undet406(a)). So it may
matterin some cases whether a suit is transferred undd0g(a) or under § 1406(a).

It is unnecessary to resoltleat question here becausiebnb dfectively concedeshat
venue is propen this District. Plaintiffs argue that venudes in thisDistrict under 28 U.S.C.
§ 1391(b)(1), which provides venue in “a judicial district in which any defendant resides.”
Doc. 17 at 5. Forvenuepurposes, Airbnlis deemed to residert any judicial district in which
[it] is subject to the coustpersonal jurisdiction with respect to the civil action in question.” 28
U.S.C. 8§ 1391(c)(2). The venue question thus turns on whether thihaepersonal
jurisdictionover Airbnb. A defendant may consent to personal jurisdicties Helley 883 F.2d
at 1290, and Airbnlessentially desso here by seeking&g1404(akransfer rather than a
§ 1406(a)ransfer Doc.27at 5. In so doing, Airbnb forfeited, if not waived, any argument
that venuealoes not lie in this District.

Conclusion
Airbnb’s § 1404(a) motion to transfer is granted, and the suit is transferredVvitesitern

District of Arkansas The other aspects @iirbnb’s motionaredenied without prejudice to

hie—

renewal in the transferee abu

November 20, 2020

United States District Judge
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