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UNITED STATESDISTRICT COURT
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OPINION AND ORDER

After Plaintiff Erek Slatera CTA bus operator, began multiple discussions witbrot
CTA busoperatorsabout the safety of transporting police personndetoonstrationsccurring
in Chicago, his employer, Defendant Chicdgansit Authoriy (“CTA”"), removed hin from
service Slaterbrought this action, allegintpatthe CTA violated hisFirst Amendment right to
free speech. Slater filed a complaamtd a motion for a temporary restraining order (“TRQO”) in
this Court on Jum 8 2020. Slater aks the Court torgoin the CTA’s alleged prohibition of
disfavored speech and order tB€A to return him to active service. Because Slater’s likelihood
of success on the merits is less than negligible, the Court denies his motion [2].

BACKGROUND

BetweenMay 30, 2020 and June 4, 2020, the CTA allowed bus aertat pick their
work assignments for theext three mothsat the North Park Bus Gara@Jeereinafteithe
“pick”). Due to QOVID-19, theCTA implemented certaimeasureso pranotesocial
distanéng during the pick. Specificallghe CTA modified its ordinary gk processy

assigning empyees a time to pick, only permitting authorized CTA personnel on the property,
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limiting the number of employees on sigmdre-purposingthe breakroom and picnic tigbarea
into workspaces The CTA conducted the pick in the breakroom amditéd thecapacityto 15-
20 bus operators. Usideof the breakroom, in the picniablearea, employeesaited to pick in
a staging areaCTA Bus OperationSenior Manager Jeffreégmith supervisede pik, and
Slateror Baseemah Dearownsendwvere present on behalf the Amalgamated Transit Union
Local 241 (“Local241"), the certified labor manization representing CTA bus operators.
During the pick, bus opermats areoff-the-clock and unpaid.

On May 30DearTownsendattended @.ocal 241 video meeting in which Local 241
communicated to th€TA thatit waspermissibldor bus operatorso transport police officers to
demonstrations occurring in @aigp. Doc. 53 at 88:1-3 (“The uniamposition was that
although we have alwaysrried the police and always did police charters, we ar®roho
operator should carry detain€gs.DearTownsendecalledthat Slaterattended the meeting.
Doc.53 d 111:10-12. Slaterclaims that—despite his role as dexeative Board Member of
Local 241—he had no knowledge of this meeting and did not attend. Doc. 49 at 4. Instead,
Slaterallegesthatone day earlierhieLocal 241 executive board “unanimously voted to support
the ATU Local 1005 effortsto end the enlistment of bus operators to shuttle police to

demonstrations and shuttle arrested demonstrators awagg. 49 at 4.

L ATU Local 1005representdus operators iMinneapolis Minnesota. Seehttp://atu1005.com

2 Slatker citeshis Facebookoston May 30at 1:09a.m.asevidence of_ocal 241ExecutiveBoard’s
decision. Notably,this postonly indicates thathe decision relatetdb transporting protestors arrested by
police nottransportingpolice personnel tdemonstrationsas Slater suggestdn this postSlater states
that“a few hours agothe President othe CTA andLocal 241"directed bus operatots refuse to
transport peoplarrested for protesting the police killing of George FlbyDoc. 562. Slaterquotes
Local 241President Keith Hilas siying “If the police ask you to use your bus to remove protebiers
arrest please let them know itissafe and refuse.ld. According to Slatés postHill did not mention
transporting policéo protests.



On May 31 DearTownsend ran the pick on behalf of Local 2&later arrivecaraund
7:30 a.mbecause he wastsduled to pick his work assignment at 9:00 aStaterwore his
CTA uniform that dayeause it was the final day forumiform inspection.Slaterwas not there
on behalf of Local 241. Soon aftdatrarrived Smithoverheard Bter spealabout a
communication & received froniill to other busperatoravho werepicking their assignments.
According to Smith, Bter told bus operats that they wergot to transport detainees or
protestors; Smith agreldhese instruttons were onsistebhwith CTA'’s policy. Doc. 53t47:1—
14. Smiththen heard Slater instrulstis operators not to transport any police personnestanel
that“the president said thesg to refuse for the police shuttleld. at47:16-481. This was
cortrary to Snith’s understanding oEocal 241’s position, so Smith cauted the \de president
of bus operations and spoke with Dear-Townsend, theugnudion stevard to confirm his
understanding. r8ith then told Slateto contact Hillbecausédill hadagreedha it was
permissiblefor bus operator® transporpolice officers. Slater replied that he waslaying the
international presiderg’comments angroceeded to inform bus operators not to transport police
personnel.Smithnext informed Slatethatif he continued to tell agratorsto refuse work, he
would promote a work stoppage or slowdown in violation of CTA ruldsarTownsend
confirmed his series of eventduring her testimony. AdditionallafterDearTownsend heard
Slater misreprese Local 2415 position, she infaned busoperatorgarticipating in the pick
that Local 24L has always sanctioned drivipglice shuttles.ld. at 90:24-95:8. According to
DearTownsend, at this timeaggression wabuilding,” Slaterbecane “louder and duder,” and
yelledat Smith“Do you undestand my amendments and my rightd@” at 93:16—-21 Soon
after, DeafTownsend announced that employees shimaide the garage if they completed their

pick. Slaterreplied that he was an executive board member and did not have to leave. Smith



repeatedea-Townsends instruction,Smith and Slater had another brief interactaorg Slater
went out&le.

Slater proeeded taepeathe samestatement$so employees thatere outside irthe
stagingarea for the pick. Again, Smith heard Slater telpproximate} 25 bus operators that the
international president said they couduse taransportpolice personnel.Smithrepeated to
Slater that he could not promote a work stoppage or slowdown and asked Slater taeleave th
premises. Slateeplied that Smith wadreaking umnofficial union meeting.Slater refused to
leave the propertygndSmithrequestedssistance frorthe Chicago police departmerglater
left before policeofficersarrived. Jater conteds tha he asked a group of buparatorsoutside
for permisson to hold a discussion about “impamt mattes to then” and they “voted to hold a
discussion.” Doc. 49 at 9—1@&lateralegesthat he themeadthe international unios’ statement
about the ongoing protests and attempted to hold a vote abahewhe bus operatis felt safe
transporting police persaoel.

Overall, Snith andDearTownsendestified that Slatéis speechn the breakroom
interfered with theick operatiorandthatthe relevant gk group finished an houate Doc. 53
at30:17-3:17. DearTownsend teffied that during the pick, Slatetaimed it was unsaf®
transport police personnel because they had gear,”and at someoint, Slater suggested that
the CTA supplyfirearms to bus operatordd. at92:19-93:9; 111:13-113:11. Bus operators
JaritaColemanandDerrick Calhountestified thathey did not observe any disruption to the pick
due to disussions amongst workerfoc. 54 at 283:17-19; 290:20-22olemanalso tesfied
thatshe never hear§llater instruct operators tefuse to transport poke shuttles.Id. at 283:13—

16.



On June 1Slater returned to the North PdBkis Garage tsupervise the pickn behalf
of Local 241. DearTownsend testified #t Slater cotinued to tell operators they should not be
transporting police officers at[€]very opportunity havas able to gatmeperators aroundim.”
Doc. 53at 97:23—-25.Smith testifed that heheard Slateraisesafety conerns about transporting
policeofficers and say that bus operators shiblok able to carrguns. Id. at 20:16—24. Again,
Smith asked Slater not tgo down the road of promoting a work stoppagkateds comments
caused concern amongst some bus operatodf)earTownsend found them alteate routes or
offered them the dagff. Additionally, Smithexplained that if a bus epator felt unsafe, he
would reassign their bus route, they could upadvacation dayor they ould requesthe day
off. According to Slater's complaint, he spokigh a group of eight bus operatasd later a
group of five bus operators in the breakrooBtateralleges that he raised the same concerns that
he raigd the previous day while bus operators ate their lunch. Doc. 49 at 10.

On June 3, Slater again reportedhe NorthPark Bus Garage. Smith askddt&r to
leave theclerk s areabased on his blief that Slater was not assigned to work the pick. Slater
insisted he was thefer official union businessThepolice ultimatéy escoted Slater off th
property after he refused to leavSlater returnetb the North ParkBus Garageon June 4, and
both he and Dear-Townsend worked the piSkater contined to tell bus opators not to drive
police shuttles.On June 5, 2020 at approximately 5:45 aStater reported to the Norfark
Bus Garagéo drive his sheduled bus route. When Slater scanned his badge to begin his shift,
the machine informed him to see the mana&ater reported tthe on-duty manager, Tony
Wojewocki, who informedlater thatCTA took him out of service lbawse he promoted a “work
stoppage.” Wojewocki issued an “interview record” that alleged a behavioral violationyn Ma

31, 2020 and cited the following rule violations: (1) insubordination (General System Rule



14(d)); (2) conduct unbecoming of an employ@eneral System Rule 14(e)B) disrespect to
supervisoy personnel, cavorkers, or the public (General Systeml&14(x)); (4)general
information (System Rule B(1)); and (pjohibited activities (System Rule B2.6laer signed
the interview record under protest. Slaterceeded tdhe breakroom to discuss with other bus
operators thaCTA had taken him out of service and discipliméah for exerdsing his First
Amendment rights. Wojewocki entered the breakroomaaddred Slater to leave the premises.
Chicago police officersarrived shoty thereafter, and Slater complied with the order.

The Court held amvidentiary hearingn June 11, 2020 and June 15, 202be CTA
called Smith andearTownsend as witnesseSlater testified on his own behalfdcalled
Coleman ad Calhaun as witnessesThe CTA filed its response to Slater's motion for a TRO on
June 22, 2020, andaer filed a reply the followingay.

LEGAL STANDARD

Temporary restraining orders and prehany injunctions a extraordinary and drast
remedies thatshould not be granted unless the movasta clear showingcarries the burden of
persuasion.”"Mazurek v. Armstrongs20 U.S. 968, 972 (1997) (quotation omitted). The party
seeking such relienustshow: (1)it hassomelikelihood of siccesson the mats; (2) there is no
adequateamedy at lawand (3)it will suffer irreparable harm if the relie$ inot granted.
Planned Parenthoodf Ind. & Ky., Inc. v. Comm’r of IndState Deft of Health 896 F.3I 809,
816 (7th Cir. 2018§. If the moving party meets this threshold showing, the Court “must weigh
the harm that the plaintiff will suffeabsent an injunction against the harm to the defendant from

an injunction.” GEFT Outdoors, LLC v. City aVestfield 922 F.3d 357, 364 (7th Cir. 2019)

3 AlthoughPlanned Parenthoohvolved a preliminay injunction, courtsise the same standard to
evaluateTRO and preliminary injunction requestSeeUSAHalal Chamber of @mmerce, Inc. v. Best
Choice Meats, Io, 402 F. Supp. 3d 42433 (N.D. Ill. 2019)“T he standards for granting a temporary
restraning order and preliminary injunction are the sdjneiting cases).
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(quotingPlanned Parenthoqd896 F.3cat816). “Specifically, the court weighs the irreparable
harm that the moving party would endure without the protection of the preliminary injunction
against any irreparédharmthe nonmoving party would suffer if the court were to grant the
requestedelief.” Girl Scouts of Manitou Council, Inc. v. Girl Scouts of the U.S.A., 528
F.3d 1079, 1086 (7th Cir. 2008)iting Abbott Labs. v Mead Johnson & C871 F.2d 6, 11-12
(7th Cir. 1992)). The Seventh Circtias described this balancing tesadsliding scale”: “if a
plaintiff is more likely to win, the balarcof harms can weigh less heavilyits favor, but the
less likely a plaintiff is to win the more thatlhace waild need to weigh in its favor.GEFT
Outdoors 992 F.3d at 364 (citinglanned Parenthoqd896 F.3d at 816)Finally, theCourt
considersvhether the injunction is in the plic interestwhich includes taking into account any
effects on non-péies. Courthouse News Serv. v. Brov@®8 F.3d 1063, 1068 (7th Cir. 2018).
ANALYSIS

In First Amendment cases, the likelihood of success on the merits “is usually sieadeci
factor.” Wis Right To Life, Inc. v. Barland@51 F.3d 804, 830 (7th Cir. 2014). “Tloss of
First Amendment freedoms jigesumed to constitute an irrepagbljury for which money
damages are not adequate, and injunctiootepting First Amendment freedorage always in
the public interest."Christian Legal Soy v. Walkey 453 F.3d 853, 859 (7th Cir. 2006) (citation
omitted); see also Elrod v. Burng27 U.S. 347, 373 (1976) (“The loss of First Amendment
freedoms, for eveminimal periods of time, unquestionably constitutes irreparable injury.”);
Barland 751 F.3d at 8306séme¢. Therefore, the Courdimits its analysido the likelihood of

success on thmerits and the balance of harms.



Likelihood of Successon the Merits

“[T]he threshold for demonstrating a likelihood of success on the merits is DW."v.
Rhoades825 F.3d 331, 338 (7th Cir. 2016). “[T]hemitiff's chances of prevailing neexhly
be better than negligible.ld. In his motion for a TRCGlater argues that he is ligdo succeed
on his claimd®ecaus the aeas in which he began discussions witieo CTAbus operators
have long been used as public foruoreating a First Amndment right for such discussions.
Specifically,Slater contends th#tteseareas are designatpdblic forums and therevas no
compdling interestto stophisspeech. Fur#r, Slater argues that even if $keareasra
nonpublic forums, singling out $ispeech for different treatment violates the First Amendment.
Contrary to Slater’s suggestica faum analysis isnapplicable herbecause Slater challenges
the CTA’s actins as his employerSee Garcettv. Ceballos 547 U.S. 410, 418 (2006)
(“A governmenentity has broadediscretionto restrictspeectwhenit actsin its role as
employer.”). Instead the Cout evaluatesSlater'sspeechasa public employee undéne
standardsetforth in Pickeringv. Board of Education, 391U.S.563 (1968), anGarceti. See
Johnsorv. PowayUnified Sch.Dist., 658 F.3d 954, 961 (9th Cir. 201 Bi¢keringandGarcetti
hold that“wherethe governmentctsasboth sovereigand employerth[e] generaforum-based
analysis does not apply3gealsoDavisv. City of Chicago, 889 F.3d 842, 84&th Cir. 2018)
(“When acitizenentersgovernmenservice thecitizen by necessitymustaceptcertain
limitationson his orherfreedom.”).

To prove airst Amendmentetaliationclaim, a pwlic employedike Slatermustshow:
(1) hisspeechwasconstitutionallyprotectedf2) his speechwasa causeof theCTA’s action;
and (3) hesuffereddeprivationasaresult. Kristofek v. Vil. of Orland Hills 832 F.3d 785, 792

(7th Cir. 2016 citing Wackettv. City of BeaverDam,Wis, 642 F.3d 578, 58(7th Cir. 2011).



In hisreply brief, Slaterstateghat*“[t] he coreissuein this cases the discriminationagainsiMr.
Slater’'sspeeclonMay 31, 2020, thated the CTA to remove himfrom service” Doc.49at9.
Thereforethe Court accordinly limits its analysisto Slatefs speectonMay 31, 2020.

A. Protected Speech

For Slatels speech toeceive protection under tiiérst Amendmet) he must
demonstatethat (1)he spoke as a private citiz¢R) his speech addressed a matter of public
concern, and (3) the government’s interests as an employer in promoting effectifiicaand e
public service do not outweigh his interest in exgirggthat spech. Kristofek 832 F.3d at 792.
The Court cosiders each factor in turn.

1 Speaking as a Private Citizen

“[W]hen public employees make statements pursuant to their official duties, the
employees are not speaking as citizens for First Amendment purpasése &onstitution does
not insulate thir communications froremployer discipline.”Garcetti 547 U.Sat421.
However a public employee’s speech “does not lose protection simply because it ‘concerns’ or
is ‘acquired by virtue of [] public employmerit. Kristofek 832 F.3d at 793 (quotirigane v.
Franks 573 U.S. 228, 240 (2014)pimilarly, “public employees’ speech is not subject to
restriction simply because it occurs inside the offiaggesi[m]any citizens do much of their
talking inside thi respectivenvorkplaces.” Chrzanavski v. Biahi, 725 F.3d 734, 738 (7th
Cir. 2013) (quoting>arcetti 547 U.S. at 420-21)The Seventh Circuit has damed that
“speech does nobtve]] its existence to a public employserofessional responsibilisewithin
the meaning oGarcettisimply because public employment provides a fgivedicate for the
expressive activity; ratheGarcettigoverns speech that is mdgersuant to official dutiésn

the sense that it igovernment employees’ work product’ that has been ‘commissioned or



createtby the employer.”ld. (quotingGarceti, 547 U.S. at 422). To determine whether
Slater’s speech was made pursuattisoofficial duties, the Court conducts a practical inquiry
into the duties Slater was expedto perform,not limited byhis formaljob description.See
Kubiak v. City of Chicagd810 F.3d 476, 481 (7th Cir. 201@)tation omitted)

Here the CTA employed Slater as a bus operator. Although neither party includes a
description ofSlatets respongbiliti es, itappearsis dutesat least includediriving a bus,
picking a oute, and undergoirg unform inspection.Slater spoke to other etoyeesabout a
CTA policy while on CTA propertyicking his route The CTA did not commissioislateis
speechandthefacts do not indicatéhat he spoke pursuant to his official duti€¥. Garcetti
547 U.S. at 422 (prosecutsrinterral memaoandumaddressing proper disposition of pending
criminal casavas written pursuant to official dutiesnsteal, Slatefs peech is analogous to
discussing plitics with a ceworker or a complaint aboutGTA practice. See idat £23-24
(noting that discussing politics with a-e@rker or complairglike thoseat issuein Connick v.
Myers 461 U.S. 1381983),retainthe possibilityof First Amendanert protecton); see also
Lanahan v. Cty. of Coolo. 16 C 11723, 2018 WL 1784139, at *6 (N.D. Ill. Apr. 13, 2018)
(plaintiff raised pay complnts as a private citizerfRose v. HangyNo. 16CV-5088, 2017 WL
1833188, at5 (N.D. Ill. May 8, 2017) (spechaboutimproving teacher evaluation process was
not speech expected of adai professoand he therefore spoke as private cijzéNhile the
outcane mightdiffer hadSlaterreported a safety concern directly to aesigr, see, e.g.

Kubiak 810 F.3d at 482, the Court cannot conclodsed on these factsat a non-supervisory
employeewho raises an issue withis employer’s policyo his caworkerslosesFirst

Amendment protectiofor purposes ofarcett.
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TheCTA’s arguments to the ntrary are unpersuasiva.he fact hat Slater made his
comments while o&TA propertyfor job-related purposeserely irdicates that hepokeat his
workplace. SeeChrzanowski725 F.3d at 738 [P]ublic employeesspeech is not subject to
restriction simply because itoursinside the ofice.”). And even thouglslatets sgech”“was
directly related té his job dutiesthisdoes not demonstratiest he spoke pursuant to those
duties. Doc. 45 at 1kge alsd-orgue v. City of Chicag®873 F.3d 962, 967 (7th Cir. 2017) (the
relevant imuiry is whether gublic employets speeb was"madepursuantto, notabout public
employment’(emphasis in origingd. Finally, the fact that Slater weraCTA uniform is not
erough to show that he spoke pursuant to official dut&sMills v. City of Evansville, Ind, 452
F.3d 646, 648 (7th Cir. 2006) (on duty, iniform sergeantvith supervisory authority “spoke in
her capacity as a public employee contributing to the formation and execution @l offici
policy”). TheCourt finds thatSlatercould develop a record that he spaokéis capacity as a
public employee.

On the other handlatets argumenthathe spokeas a citizen becau$e addressed bus
operators with a statement from iinéernatioml unionfails. Although a public employeg’

speecH'is not withinthe purview d his ‘official duties™ if he speaks in his capaci&g a union
official, Slater does napecify whether he waspeaking irsuchcapacity Olendzki v. Rossi
765 F.3d 742, 747 {fi Cir. 2014)(citation omitted). Moreover, a union officials
communi@tion is not per se protected under the First Amendmentamdriunication that the
union does not sanction is not insulated from employer disciplilge.Here,the facts do not
suggest that Slatespoke in his capacity as a union official on May 31. eé8lafas on the

property to pick his work assignments and under@d A uniform inspection, an®ear

Townsend was the union representative assigned to supervise the pick. Moletsés, S
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speectronflictedwith Local241’s position thus, it isimprobablethatLocal 241sanctioned his
speech See, e.qgid. at 748(plaintiff spoke as a citen at meetigs that were a condition of his
appointment as a union official and the unsanctioned thedrumsas a vaue for him to voice
concerns on behalf of umanembers)Nagle v. Mi. of Calumet Park554 F.3d 1106, 1122 (7th
Cir. 2009)(plaintiff spoke incapacity as uniorepresentativat meetingnvolving union and
management repsatatives). Overall, Slatehas not sbwn that he spoke ini& capacity asa
union representative; howeveecaus®ther factdndicate that Slatezould develop a record
that he spoke as a citizen, the Court proceeds to ¢wallrether he spoke omaater of public
concern.
2. Matter of Public Concern

“Speech deals with atters of public concern when it can be fairly cdesed as relating
to any matter of political, social, or other concern to the community, or whenstitgexct of
legitimatenews interest; that is, a subject of gealénterest and of value and concern to the
public.” Kristofek 832 F.3d at 793 (quotirgnyder v. Phelp$62 U.S. 443, 453 (2011)). In
this analysis, the Court examines the “content, form, and context” aitieenents at issuesee
id. (quotingCraig v. Rich Twp. High Sch. Di277, 736 F.3d 1110, 1115-16 (7th Cir. 2013)).
Althoughno factor is dispositive, content is the most import&sge id.Overall the Court asks
“whether the objective of the speeelasdetermined by content, form, and contextas b
bring wrongdoing to light or to further somerply private interest.”"Kubiak 810 F.3d at 483
(citation omitted).

Here,based on witness testimony, teject matteof Slater's speech appears to have
involved twogeneraimatters: (1whether bus operators should be required to transpacepol

officersand (2)bus operator safety in transporting police officeéstater contends that his
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speechinvolved a matter of public concern lagise he address#tk publicsafetyin response to
protestsand safety of bus operatorglowever,thefacts indicate that theontent of Slater’s
speectwas limited tohis view of these issues ahdw they affected bus operatansheir
professional capacitySeeKubiak 810 F.3d at 483 (“[W]hen analyzing the comntef the
speech, the broad subject matter is not determinative, and we must insteawhftimuiparticular
content of the speech.”hat is, Slater challenged tR A’s pdicy as it relatedo himself and
other employees, whidhdicateshathis gpeech involved matter of private interesOlendzkj
765 F.3d at 749 (speaking out aboallective bargaininggreementit meeting|s union
representativappeard to be general grievances or only affected empgggesonally);seealso
Connick 461 U.S.at 148 (“[A] questionnaire not otherwise of public concern does ttaihahat
status because its subject matter could, in different circumstances, have liepit thiea
communication to the public that might be of gal interest).

Additionally, the form and context of Slater’s speech indicate that he soughato a
personal gevance. Slater spoke on CTA property to CTA employees to voice his disagreement
with a CTA policy. This entirely internal fornof communication suggests Slater’s gviance
was personal in naturé&ee Bivens Wrent 591 F.3d 555, 561 (7th Cir. 201(3laterdid not
seek to inform taxpayers of the role of the CTA in transportitiggofficers but instead raised
this issue diretly with CTA employeesubject to tke policy. There is no indication that Slater
sought taraisewrongdoing ola public safety issueSeeKubiak, 810 F.3d at 484ompare
Bivens 591 F.3d at 561-62ifding “there [was]no indication that [the employeeps
attempting to bring an isewf wongdoing or environmental safety to public light” where the
purpose of the empleg’s speech was £nsure the safety of his work environmewijh

Wainscott v. Henry315 F.3d 844, 849-50 (7th Cir. 2003) (statenceititizing city
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administration involed public concern because it was a “basic criticism” and did not elaborate
on thepersonal effecbn him). Instead Slater was concerned with the CTA'’s policy as it applied
to him and other bus operators and therefore involved a matter of puxelieprterest See
Bivens 591 F.3d at 561-62 (safety of working environment did mailve matter ofpublic
interest);see alsdlendzkj 765 F.3dat 749 (prison psychologist's commemitsunion meetings
regarding concerabait the dangers presented by méntidl patients fell squarely within his
job duty to gerate the prison’s healthcare unit and waisenough to convince trier of fact that
comments addressed matter of public concevtoreover, Slater’s objectiveras to further a
purely private interes as he sought to raise his concerns about the CTA policy with other
employees.See id(explaining that the speaker’s motive is relevant‘d@rtie speech concerns
asubiject of public interest, but tlexpressioraddresses onlthe personal effect upon the
employee, then as a matter of law the speech is qatldic concern” (quoting/larshall v.
Porter County Plan Comm’r82 F.3d 1215, 1219 (7th Cir. 1994))

The casesn whichSlater reliesn support of his argument are narpuasive.
Gregorich v Lund concludedhatan employees efforts © obtain union representation for other
employeegouched upon matters of public concern. 54 F.3d 410, 44&({7 1995). And
Gustafson v. Jondsund a matter of publiconcern where officetspeectraisedaconcern that
an oraer would inhibitthem flom carryingout ther law enforcemenduties. 290 F.3d 895, 908—
09 (#h Cir. 2002) It is not clear how eithexpplies. Again,the cantext is particularly
compelling hereBased on théacts presented ateé evidentiaryhearing, it appeaithat Slaer
raised the issue dfansporting police officers while knowing that Local Z&hctioned this
policy andthe CTA did nd requirebus operatori effectuatethis policy. Slater caused a

disruption because hgecidedto voice his disagreement with the poletya time wienCTA
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sought to minimize employee gathering due to COVID-19. The Court dodgsnussthe
possibilty that in other circumstancésis operator safetyoud involve a matter of public
concern.Seg e.g, Meade v. Moraine Valley Cmty. Colr.70 F.3d 680, 684 (7th Cir. 2014)
(employeés letter“emphasized that she was writing as head of union whose members were
concernetiand“its multiple referenceto thedifficulties fadng all [employees]emove[d] it
from the realm ofthe purely persongl; cf. Hoeft v. Dommisse852 F. App’x 77, 80 (7th Cir.
2009) (an employee’s complaint about job hazards may qualgyotestedspeectwhere the
employee threatened teport conditions to OSHA)BuUt the context, form, and contemere
indicatethatSlater sought to air a personal gaace At this stage, the Court does not find it
likely that Slater will be able to demonstrabat his speech involved aatter of mblic concern.

3. Pickering Balancing

Even if Slatercould show that hepoke as a private citizen on a mattepablic concern

it is unlikely that he couldemonstrat¢hathisinterestin speaking outweigheithe CTA’s
interest in “promoting the effiency of the public services it perfos throgh its employees.”
Swetlik v. Crawford738 F.3d 818, 827 (7th Cir. 2013) (quotidgrnandez v. Cook .
Sherif's Office 634 F.3d 906, 914 (7th Cir. 2011)). In balancing a putiployee’s free
speech andmployer’'s management interests, @aurt considers the following famwts:

(1) whether the speech would cregiroblems in maintaingn

discipline or harmoy among caworkers; (2)whether the

employment relationship is one in which personal loyalty and

confidence are necessary; {@ether tle speeh impeded the

employee’s ability to perform her responsibilitié$) the time,

place and manner of the spee();the context in which the

underlying dispute arose; (6) whether the matter was one on which

debde was vital to informed decisionmaginand(7) whether the
speaker should be regarded as a member of thead@uoblic.
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Kristofek 832 F.3d at 796 (quotin@reer v. Amesquy&12 F.3d 358, 371 (7th Cir. 2000)). An
actual disruptions not necessarynstead, the Court must “give substahivaight to
government employers’ reasonable predictions of disruptsmigng as those predions are
“supported \ith an evidentiary foundation and .more than mere speculationCraig, 736
F.3dat 1119 (citaibns omitted) (internal quotation markmited).

Moreover, an employee’s speech is not protedtetis “made withareckless disregard
for the truh.” Swetlik 738 F.3dat 827 (quotindgrenner v. Brown36 F.3d 18, 20-21 (7th Cir.
1994). Therefore, th€TA may defeat a First Amendntesiaim if it shows that itemoved
Slater from service because Slatésgpervisorgeasonably believed, after an adequate
investigation, that [higlspeech]was falsegven if it actully was true.” Id. (quotingWright v.
lIl. Dep't of Children & Famiy Servs.40 F.3d 1492, 1506 (7th Cir. 1994Here,the CTA
raisestwo arguments. Firsthe CTA contendghat Slater’'s speech doest outweigh the€CTA’s
interest in functioning as a transit agy “duringa time d civil unrest in the middle of a
pandemic.” Doc. 46 at 20 (emphasis omitted). Second; Teargues thalaker falsely told
bus operators thatdcal 241told them torefuse to drive police shuttles, aBlater repeatedly
misled bus operatsby representing that reeldressethem as pardf official union business.
Slaterresponds thiahe CTA had“nolegitimateinterest in prohibiting his speech, primayil
becausetate law protected his speecthe Caurt will address each argument in turn.

Here Sater' s speecltaused a disruption g problematic contextTheCTA revised its
pick process to minimize the number of peai¢he Noth Pak Bus Garagdan aneffort to
prevert the spread of COVID-19. Testimony from Smith @wehrTownsend demomstes that
Slater’s speecHisrupted the jgk. Smith testified thaSlater's remarks to bus operators

contibuted to slowingdlown the pick on May 31. Doc. 3823:15-18; 31:11-17Specifically,
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Slater“starteda] conversation in the middle of the pidi€ading bus operateto “engagf in a
conversation” instead of choagj theirwork assignments, resulting in that pick group finishing
an hourate Id. at30:17-31:17. Additionally, BarTownsend testified that Slater stood iarft
of the pick boxbetwesn approximately 8:00 and 9:30 a.m. on May 31 and interfered with bus
operators’ ability to pick their assignments. at 77:16-20. When confronted abthg veracity
of his statements, Slater “yellledhd ‘causechaos’ 1d. at93:19-20. Taken together, these
facts indicate that Slateausedonsiderable disruptioh.This is especiallyroublesomén light

of the underlymg circumstancesThe CTA modified its pick preeduresand converted
workspaceso reflect social distancing measuré&mithstated that the pick occurred in the
breakroom and subsequent groupsmployees waitedtthe picnic table Id. at 43:16-25.

Slater frst addressedus operators in the breakroom during the pick anditiigsted additional
speecloutside in thetaging area.ld. at53: 12-20. Slater dictly interfered with the
procedures that the CTA put in place to allow bus operators to pick their assigmmesafe

and efficient manner.

Additionally, it appears thathe CTA “genuinely and reasonably believed, based upon an
adequate investigatig’ thatSlatefs speech was false or misleaglirtseeCampbell v. Cityof
Chicago, No. 16€V-6000, 2018 WL 4637378t *6 (N.D. Ill. Sept. 27, 2018)Slatefs reply
brief failsto address this argumernthe CTA contendsthat Sater s statements the breakroom
during the pick that Local 24tbld them to refuse todnsport police ofters were false.See
Doc. 46 at 20. According torfiith, after Slater made éseremarls, Smith verified withDear

Townsend an€TA management that Local 241 did not order operators to refuse such work.

* Although Coleman andCalhoun testified thathey did not observe a dignion, atthis stagethe Court
makes factual determinatiohsn the basis of dair interpretation of the evidee before the court. USA
Halal, 402 F. Supp. 3d at 4312n(quotingDarryl H. v. Colet 801 F.2d 893, 898 (7th Cir. 19863 mith
and DeafTownsend testified at length about thisruption that Slater caused
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Doc. 53 at 47:23-48:24. And when Smith aygwhed Slar withthis information and suggted
that he contadtlill, Slater said he was referg to the international unigoresident andid not
care abouHill’s position. Id. at49:3-13. Thus, the CTA reasonably believkdttSlaters
speech was misleaditgcuasehe international union president, not the local president,
disagreed with the paly of transporting police officersHowewer, he CTA's response brief
fails todemonstrate thats decisiorto placeSlater on leavevasdue toits beliefthat Slaters
speech was misleadin@eeSwetlik 739 F.3d at 828 (explaining that the caattiskis to
determine whether the defendathitsted to bring termination charges agt [the plaintiff]
becausdhey genuinely and reasonably believed, based on an adeqestigation thafh]e
had lied”(emphasis add¢l Campbel] 2018 WL 4637377, at *&burt must determine whether
the defendatterminated the plaintifbecausée believed that plaintifprovidedfalse or
misleading testimony)Nonethelessthe context oSlatets misleadingstatementsegarding
Local 241’s positioriurtherdemongtates their disruptive effect. After Slater mia these
remarks, SmitHeft to confirmthe informationand returned to céront Slater According to
Smith, the subsequeakchange btween the tw occurred in the middle of the pick araad the
other operatorstopped picking thir assignment® obseve the interaction. Doc. 53 at 50:9B-1
Further,DearTownsendstatedthat” Slater started getting louder anddeu. . . . \elling at M.
Smith: Do you understand my amendnsarid my rights? Id. at93:19-21. In short, Slater
compromised the effiency of the workplacenterferedwith the CTA’s implementedafety
procedures, anslowed down th@ick by causinga disruptionwith speech thiacould be
considerednisleading Slate’s contention that statlaw also protected his spaedoesot show
that his interests outweighed the CBAnterests TheCTA’s interest inemedying the

disruption caused by Slatsrspeels, espeially in light of the contextoutweighed Slates’

18



interestin his peech Therefore, Slatenas not shown that hipeech wasonstitutionally
protectedand therefordas less than a ndigible chance ofikelihood d success on the merits.
. Balance of Harms

BecauseSlaterhas failed to show greater than negligible chance of success on the
merits, he is not entitled ta TRO. Moreover, even if Slater had a slight chance of success,
under the slithg scale approach, the less likbig chance of success the more the balance of
harms must weigh ihis favor. Valenciav. City of Springfield 883 F.3d 959, 9667th Cir.
2018). BecauseSlater’slikelinood of sucess is less than negligiblee must show that the
scales weigh heavily itheir favor. Slatercannot make this showirmpcause he has faildéo
allege harms that weigh heayiin his favor.

CONCLUSION

For the foregoing reasons, the Court deniese® motion for a TRO [2].

Dated:-June 26, 2020 8- Zm

SARA L. ELLIS
United States DistricJudge
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