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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ADVANCED INVENTORY
MANAGEMENT, INC. D/B/A
ESUTURES.COMANTHONY

JOHNSON & JOHNSON, ETHICON, )
INC., ETHICON US, LLC, and )
JOHNSON & JOHNSON HEALTH )
CARESYSTEMS,INC., )
)
Raintiffs, )
)
) 20CV 3471
)
VS. ) MagistratdudgeleffreyCummings
)
)
)
)

IADEROSA JR., JASON EINHORN )
MIKE PHIPPS, and MUDASSAR SHAH, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

Plaintiffs have filed an eleven couwsumplaint alleging that defendants violated
provisions of federal and stag&atutory law and lllinois coman law by selling and distributing
counterfeit Ethicon surgal devices. Pending before theutt is the amended and supplemented
motion by defendants Advanced Inventory Mamaget, Inc. d/b/a eSutures.com (“AIM”) and
Anthony laderosa, Jr. (“laderosa”) (colleely, “Moving Defendants”) to quash the subpoenas
to produce documents that plaintiffs directedhiod-parties LakesidBank, CitiMortgage, Inc.,
and J.P. Morgan Chase Bank (Dckt. #69). Fer#asons stated below, the Moving Defendants’
motion is denied.

A. The Subpoenas
On June 17, 2020, plaintiffs served non-parties Lakeside Bank, CitiMortgage, Inc., and

J.P. Morgan Chase Bank with a copy of @murt's Asset Freeze @er (Dckt. #30) and

Dockets.Justia.com


https://dockets.justia.com/docket/illinois/ilndce/1:2020cv03471/376823/
https://docs.justia.com/cases/federal/district-courts/illinois/ilndce/1:2020cv03471/376823/213/
https://dockets.justia.com/

Case: 1:20-cv-03471 Document #: 213 Filed: 08/20/20 Page 2 of 6 PagelD #:8235

subpoena to produce documents.e Tiders for the subpoenas, winiare identical, request the
production of the following:

A document or documents sufficient toosv, from_January 1, 2017 to the present,
the current balance amount and all teant®ns to or from any account Advanced
Inventory Management, Inad/b/a eSutures.com, Amany laderosa Jr., and/or
Mudassar Shah, currently holds, or isgnatory for or a beneficiary of, including
the amount and date of transaction; thepient’'s name and address; the payee’s
name and address; theigent’'s account number aride name and address of

the recipient’s bank; the payee’s accooumiber and the name and address of the
payee’s bank; and copies of all wirarisfers and checks depied into or drawn

out of the account(s).

Plaintiffs state without corddiction that the Banks haexpressed no objection to the
subpoenas. (Dckt. #138 at 3).
B. The Moving Defendants’ objections

The Moving Defendants object to the submaeon the following grounds. In particular,
they assert that the subpoenas sihtweél quashed because the subpoenas:

(1) “seek information beyond what is relevanPlaintiffs’ claims” and proportionate to the
needs of the case, and “exceed the bounds of rdasaras in that thegeek transaction level
details from all of Moving Defendants’ bankcacints — accounts not even arguably linked to the
profits from the sales d@lleged counterfeit goodmcluding business entities that have nothing
to do with the medical product or heatttre fields.” (Dckt. #69 at 4, 2);

(2) “seek substantial confidential and proprietemynmercial information, as well as irrelevant
and invasive information about not only Defendi@aterosa’s personal éfand transactions, but
the personal lives and transactiaisndividuals not even involvei this lawsuit.” (Dckt. #69 at
3); and

(3) they are “procedurally improper as they resfu_akeside Bank, CitiMortgage, Inc., and J.P.
Morgan Chase Bank to produce documents more than 100 miles from their places of business.”
(Dckt. #69 at 6).

The Court finds that each of tleegbjections is without merit.
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C. Analysis

1. The Moving Defendants’ relevanceand proportionality objections are
without merit for two reasons

It is well-settled that therare only “limited circumstances that allow a party to have
standing to contest aitt party subpoena.Parker v. Four Seasons Hotels, L{#91 F.R.D.
181, 187 (N.D.lll. 2013). Unfortunately for thedving Defendants, parties lack standing to
object to a third-party subpoena the grounds that it seeks irned@t information or otherwise
“goes beyond the scope of discoves outlined by Rule 26.Buonavolanto v. LG Chem, L{d.
No. 18 C 2802, 2019 WL 8301068, at *2 (N.D.lIl. Mar. 8, 203 eon-Reyes v. Guevafdo.
1:18-CV-01028, 2020 WL 3050230, at *2 (N.D.IIl. June 8, 20B@Yker, 291 F.R.D. at 187,
Kessel v. Cook Countio. 00 C 3980, 2002 WL 398506,*2t(N.D.Ill. Mar. 14, 2002)
(objections “of relevance, burdensomenesd,@rer breath . . . . properly lie with the
subpoenaed party, and not with plaintiffs”). eltases relied on by the Moving Defendants are

either distinguishable or unpersuastve.

! The Moving Defendants’ reliance on the decisioSiriure Express, Inc. Cardinal Health 200, LLC

No. 14-CV-0437, 2014 WL 6478077 (N.D.INov. 18, 2014), is misplaced because the entity moving to
quash (Medline) was the third-party thateived the subpoena in questida., at *1. As the subpoena
recipient, Medline had the ability to raidee full panoply of applicable objectionSee Parker291

F.R.D. at 187 (“[r]elevance, burden or service objectfafido the subpoena’s recipient to make”). The
decision inUltimate Timing LLC v. SimmBlo. 3:09-MC-6-RLY-WGH, 2010 WL 378436 (S.D.Ind. Feb.
1, 2010), upon which the Moving Defendants also, nislgistinguishable as well. In that case, the
entities moving to quash were third-party companibese financial records would have been produced
pursuant to subpoenas issued to a badk.at *1. Unlike in this case, éne is no indication that there

was a protective order in place to protectfthancial records of the third-parties.

In a third caselJnited States ex rel. Pool v. NMC, Indg. 2:09-cv-66-WTL-WGH, 2010 WL 4668790
(S.D.Ind. Nov. 9, 2010), the court did permit a defendant to object to the alleged over breath of a third-
party subpoena served on a banlkerendefendant had accountd., at *1-2. However, the factual
circumstances are distinguatie from this case. IRool, a False Claims Act case, defendant asserted
that it had already produced to the plaintiff/relatoodits bank records that were relevant to the false
claims that were at issue. It was in that context e court determined that plaintiff/relator was entitled
to “test the veracity of [defendant’s] represemtasi that all of its records had been produced” by
“narrowly tailoring” its subpoento require the disclosure of the bank records showing transactions
between the United States and Defendé#dht. In this case, the Moving Defendants do not represent that
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Nevertheless, even if the Moving Defendanad standing to ags¢hat the subpoenas
seek irrelevant and non-proportionate informattbe, Court would overrelthis objection on its
merits. In their response gihtiffs offer a persuasivexplanation for why the detailed
information regarding the traactions conducted from the Magi Defendants’ bank accounts is
relevant and proportional to the needs ofdhge under Rule 26. Pti#ifs assert that
“[c]ounterfeiting is, in the end, a crime ofomey” and that “[flollowing the money is the
bedrock of successful anti-courftdting investigations” and theeans by which counterfeiters
are typically caught. (Dckt. #138 at 3). Indea subpoena issuedtt® bank of defendant
Mudassar Shah enabled Ethicon to determinehiné an eSutures employee despite the fact
that eSutures’s response to Ethicon’s subpoena yielded no ddswewilencing the relationship
between Mr. Shah and eSuturekl., (at 4).

Regarding the subpoenas at issue, plaintiffs assert that:

[tihe subpoenaed records wallow Ethicon to see wherthe money is actually

going, and with whom eSutures is actualting business, even if its internal

documentation says otherwise. This wallbw Ethicon to identify and investigate

potential counterfeiting ptmers and potentially track down customers who

received counterfeits — and quite pbssremove defecti® and contaminated

counterfeit surgical devices from the sheled hospitals before they can be used

on patients.

(Dckt. #138 at 3). Plaintiffs ab explain that the subpoenaefbrmation will assist them in
learning more about eSuture$faudulent purchases ofthentic Ethicon products and

eSutures’s importation of Ethicgmoducts using a shell companyiubai. (Dckt. #138 at 5).

Finally, the Court finds that éhsubpoenas offer the most edpi@us way for plaintiffs to

plaintiffs already have all of their bank records thatratevant to plaintiffs’ claims. Furthermore, this
Court respectfully declines to folloRool to the extent it stands for the proposition that a party has
standing to quash a third-party subpoena on the ground that it is overbroad.



Case: 1:20-cv-03471 Document #: 213 Filed: 08/20/20 Page 5 of 6 PagelD #:8238

acquire further information abothie above subjects given thpiior unproductive efforts to
subpoena eSutures and the thett eSutures’s witnesses wkhowledge (including laderosa)
have asserted their Fifth Am@ment rights and refused tosaver all questions at their
depositions. (Dckt. #138 at 3).

2. The Confidentiality Order is sufficient to protect the personal interests of
defendant laderosa and the individuals with whom he has done business

The Moving Defendants seek to quashghlepoenas because theafl for the production
of confidential and proprietary commercial infation as well as information about the private
life and transactions of defendant laderosaathdrs with whom he has done business. In
response, plaintiffs have stipd that any information proded by the Banks in response to
the subpoenas will be designated and treatedtasn®ys’ Eyes Only information pursuant to
the Confidentiality Order (Dckt. #65) previousiytered by Judge Dow. (Dckt. #138 at 8). In
their reply, the Moving Defendantlo not challenge plaintiffgissertion that designating the
information in this manner will be sufficient to protect defendants’ proprietary commercial
interests and the privacyterests specified abov&ee Deslandes v. McDonald’s USA, |LIND.
1:17-CV-04857, 2019 WL 7480646, at *3-4 (N.D.lllIyYA7, 2019) (rejecting party’s privacy
related objections to a third-pgisubpoena after the party failemlexplain why the existent
protective order was insufficient fwotect those interests). Thewt agrees with plaintiffs and
finds that the Confidentiality Order will provedsufficient protection Accordingly, the Court
overrules the Moving Defendants’ confidehtiaand privacy-related objections.

3. The Moving Defendants lack standing t@bject to the fact that the subpoenas
do not comply with Rule 45’s “100 mile” rule

Finally, the Moving Defendants et to the fact that platiffs’ subpoenas request that

the Banks produce documents more than 100 rindes their places of business. However, the
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Moving Defendants lack standimg make this objectionSee, e.g., ParkeR91 F.R.D. at 186-
87; Square D Co. v. Breakers Unlimited, Indo. 07-cv-806-WTL-JML, 2009 WL 1702078, at
*1 (S.D.Ind. June 11, 2009). In any event, piffmassert — once morejthout contradiction —
that banks routinely waive compliance with teehnicalities of the 10ile rule given their
ability to produce documents by email or FTP dtaad and the Banks have not objected to the
subpoenas’ failure to comply with this requirement. Actwly, the Moving Defendants’
objection on this ground does not reguthat the subpoenas be quashed.
CONCLUSION

For all of the above reasons, defendardsakced Inventory Management, Inc. d/b/a
eSutures.com and Anthony laderosa, Jr.’s aledrmnd supplemented motion to quash the
subpoenas to produce documents that plairdifescted to third-parties Lakeside Bank,

CitiMortgage, Inc., and J.P. Morg&hase Bank (Dckt. #69) is denied.

ENTERED: August 20, 2020

J&tfgey » Cummings ./
United StatesMagistrate Judge




