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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHNSON & JOHNSON, ETHICON, )
INC., ETHICON US, LLC, and )
JOHNSON & JOHNSON HEALTH )
CARESYSTEMS,INC., 2

RAaintiffs,
20CV 3471
VS. MagistratdudgeleffreyCummings
ADVANCED INVENTORY

MANAGEMENT, INC. D/B/A

)
)
)
)
)
)
)
)
g
ESUTURES.COMANTHONY )

IADEROSA JR., JASON EINHORN )
MIKE PHIPPS, and MUDASSAR SHAH, )
)
Defendants. )

MEMORANDUM OPINION AND ORDER

On August 20, 2020, this Court denied the amended and supplemented motion by
defendants Advanced Inventory Negement, Inc. d/b/a eSutwesm (“AIM” or “eSutures”)
and Anthony laderosa, Jr. (“laderosa”) (colleelyy the “Movants”) to quash the subpoenas to
produce documents that plaintiffs directed toddparties Lakeside Bank, CitiMortgage, Inc.,
and J.P. Morgan Chase Bank. (Dckt. #213) (hafer, “Order”). The next day, August 21, the
Movants filed an emergency motion to stay @reler denying defendantsiotion to quash until
the district court resolves defendants’ obt. (Dckt. #214). In his August 24, 2020 order
(Dckt. #217), Judge Dow directed the Movants &spnt their emergency motion to stay to this
Court in the first instance. That same dalgintiffs filed a response in opposition to the
Movants’ emergency motion. (Dtk#218). On August 26, defentta filed their objection, in

which they seek to reverse the Order and quasthitd-party subpoenas tioe extent that they
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call for the production of documents and infation relating to bank accounts other than the
business bank account of AIM and the personal backunt of Mr. laderosaDckt. #224 at 2).

After consideration ofhe parties’ respectvarguments and the gomeng legal standard,
this Court finds that a stay of the Order i$ warranted. Accordingly, the Movants’ emergency
motion for a stay is denied.
A. Analysis

The Movants “acknowledge that courts hgeaerally found thatling an objection to a
Magistrate Judge’s order does nstially warrant staying the Magiate Judge’s order.” (Dckt.
#214 at 6)Companhia Energetica Portiguar v. Caterpillar Inblg. 14-CV-24277, 2016 WL
7469993 at *4 (S.D.Fla. Apr. 13, 2016) (“federal cowften deny motions to stay a magistrate
judge’s discovery order”) (citing cas). This is so because ttandard that must be met to
obtain a stay is quite high. particular, to obtain a stay tifie Order, the Movants must
establish: (1) they have showrikelihood of success on the meuifsthe objection; (2) they will
suffer irreparable injury absettite stay; (3) there will be a lack substantial prejudice to
plaintiffs if a stay is grantedind (4) a stay will serve the pubiiderest. (Dckt. #214 at 4-5)
(citing Companhia2016 WL 7469993 at *4). The Movants hdaéed to meet their burden of
establishing any of these factors.

1. The Movants have failed to estai$h a likelihood of success on the
merits of their objection

“The Federal Rules of Civil Procedure providagistrate judges with broad discretion in
resolving discovery disputeshid a magistrate jud¢geruling on a discoery motion “may be
reversed only on a finding thete order is ‘clearly errommeis or contrary to law.'Bobkoski v.

Bd. of Educ. of Cary Consol. Sch. Dist. 261 F.R.D. 88, 90 (N.D.lIl. 1992¢uoting

Fed.R.Civ.P. 72(a). Here, the Mana assert that the Order is contrary to law because it held



that Movants “lack[ed] standing tubject to a third-party splmena on the grounds that it seeks
irrelevant information or otherwise ‘goes beydhd scope of discovery as outlined by Rule 26"
(Dckt. #224 at 5quotingDckt. #213 at 3). The Movant's fimtr assert that the Order’s finding
that information related to bank accounts of thepentities that were controlled by defendants
AIM or Mr. laderosa (who are either the owneeneficiary, or signatory of the accounts) is
discoverable under the standards of Rule 26 el@arly erroneous. (Dckt. #224 at 2, 8-9).
a. The Order’s holding that the defendantMovants lack standing to object to
the third-party subpoenas on the grounds of lack of relevance and over
breadth is not contrary to law
In the Order, this Court cited five prior dsicins from this Districtvhich have held that
there are only limited circumstandst allow parties (such astiMovants) to have standing to
contest third-party subpoenas, dhdt parties lack standing to ebj to third-party subpoenas on
the grounds that they seek irrelevant infotioraor otherwise go beyorttle scope of discovery
as outlined by Rule 26. (Dckt. 213 at 3}i(gj cases). The Movantlo not challenge the
holding of these decisisror claim that they were wrongly decidedinstead, Movants assert

that the fact that they haveastling to protect their confidentiahd proprietary commercial and

personal information within the bank accodmsables them to assert relevance and over

!Indeed, the Movants claim that two of the decisithad embrace these general rules actually support
their objection becausedludges in these casasa spontexercised their discretion to treat the parties’
unavailing motions to quash as motions for Rule@p(otective orders under which the parties’
relevance and proportionality orders couldcbesidered. (Dckt. #224 at 7 (citingDeLeon-Reyes v.
GuevaraNo. 1-:18-CV-01028, 2020 WL 3050230, at *3 (N.D.lIl. June 8, 2020)Bar@havolanto v. LG
Chem, Ltd.No. 18 C 2802, 2019 WL 8301068, at *2-3 (N.D.Ill. Mar. 8, 2019)). The Movants do not
claim that the Order was contrary to law because this Court did not sirsil@lgpontexercise its
discretion to convert their unsuccessful motioguash into a motion for a protective order.

2The Order addressed the Movant's confidentiality angapy objections on their merits and held that
plaintiffs’ stipulation that they would desigieaall information obtained from the subpoenas as
“attorneys’ eyes only” pursuant to the Confidentialiyder (Dckt. #65) would sufficiently protect the
interests of the Movants and those with whom th@ye done business. (Dckt. #213 at 5). The Movants
do not challenge this finding in their objection.



breadth objections that the abayeneral rules of law would otiveise bar them from asserting.
(Dckt. #224 at 4-6). While thlovants have cited some non-precedential decisions that permit
parties who challenge third-twa subpoenas for bamkcords to assebroader objectiondnone

of these decisions expressly considered theiasd held that the issnce of a third-party
subpoena to a bank creates an exceptitiheg@eneral rulesited above.

On the other hand, the analysis in ofi¢he decisions cited in the Ordétessel v. Cook
County No. 00 C 3980, 2002 WL 398506 (N.D.lll. M4, 2002)), expressly considered and
rejected the proposition that a péststanding to assert confidenity and privacy objections to
a third-party subpoena vestsith standing to assert brder objections as well. IKessel
plaintiffs raised relevance, burdensomeness, over breadth, and privacy-related objections to
third-party subpoenas that sougfformation regarding thegducational background, other
employment, and medicteeatment. 2019 WL 7480646, at *1-Zhe court rejected plaintiffs’
relevance, burdensomeness, and over breasittidns because they “properly lie with the
subpoenaed party, and not with the plaintifid’,(at *2), yet it proceedkto consider and
analyze plaintiffs’ privacy-reted and privilege objectiondd., at *2-7. This Court’s decision to
rely onKesselnd the other Northern Digttiof Illinois decisions ¢ed in the Order as opposed
to the non-precedential decisions that it foundegmon-persuasive was not “contrary to law.”

b. The Order’s finding that the document sought by the subpoenas is within
the scope of discovery allowed by Rule 26 was not clearly erroneous

The Movants admit that plaiffs have a righto subpoena the doments from the bank
account of AIM and the personal banking accowht§lr. laderosa. (Dckt. #224 at 8).

However, the Movants assert that documéois the other entities’ bank accounts which AIM

3 SeeDckt. #224 at 4-5, 7 n.4. Thidourt distinguished a number of these decisions in the Order. (Dckt.
#213 at 3-4 n.1).



and Mr. laderosa control by virtue of the fadttthey are the owner, beneficiary, or signatory
are irrelevant and non-discoverable becausafifai have provided no evidence that these
accounts have anything to do witte purchase or sale of courfiégt Ethicon products. (Dckt.
#224 at 8-11). Therefore, according to the Musathe Order’s finding that the records from
these accounts are discoverable is clearly erroneous.

Under Rule 26(b)(1), “[p]arties may olmaiiscovery regarding any nonprivileged matter
that is relevant to any partyttdaim or defense.” Fed.RCiv.P.26(b)(IDiscovery is relevant and
appropriate under Rule 26(b)(1j the discovery appears reasoryatdlculated to lead to the
discovery of admissible evident&ed.R.Civ.P. 26(b)(1). Ithe Order, the Court credited
plaintiffs’ explanation fo why their request for informationgarding the financial transactions
relating to the bank accounts in question was cakedlto lead to the discovery of admissible
evidence. (Dckt. #213 at 4). Specifically, plifs assert that theecords concerning the
transactions will shed light on issues that Judge Bas held to be within the scope of discovery
by showing how the Movants (who control alltbé accounts): (1) mafor purchases of
counterfeit Ethicon products; X#hade fraudulent purchasesanithentic Ethion products; (3)
paid bribes to surgery center employees to nii@kedulent purchases; (4) used a shell company
in Dubai to import Ethicon products; and (5) ug&iitures in connectiovith Mr. laderosa’s
illegal online gambling operatn. (Dckt. #138 at 3-5).

The Movants rely heavily on their counsel’s agse that discovery at issue is irrelevant
because the bank accounts of the other entitié$riwhing to do with this case.” (Dckt. 224 at
8). However, arguments in “a briefsupported by documentary evidence rextevidence,”
United States v. Stevea®)0 F.3d 625, 628 (7th Cir. 2007) (empldsioriginal),and plaintiffs

have presented evidence that challenges tegnity of eSutures’ response to a prior subpoena



and its representations in this lawsuit regardisgniternal record keepg concerning the sale of
counterfeit product. Finally, the fact that the informati sought is not eelily available from
eSutures and the eSutures’s witnesses witlraeteknowledge (on account of their exercise of
their Fifth Amendment privilege) also weigimsfavor of allowing this discovery.

For these reasons, the Movants will be unjikelsucceed on their claim that the Order’s
finding that the discovery sought regarding lblamk accounts in question was clearly erroneous.
See Weeks v. Samsun Heavy Indus.126.F.3d 926, 943 (7th Cir. 1997) (“The clear error
standard means that the distdourt can overturn the magidgudge’s ruling only if the
district court is left with th definite and firm conviction #t a mistake has been made”).

2. The Movants will not suffer irreparable harm if a stay is not granted

The Movants have failed to establish that tivdlsuffer irreparablénarm if a stay is not
granted and the Banks — who have assenteobjection to theubpoenas — produce the bank
records in question. The application of @enfidentiality Order’s attorneys’ eyes only
designation to the subpoenaed records will pratecprivacy interests of the Movants and those
with whom they have done businegf®ckt. #213 at 5) (citing t®eslandes v. McDonald’s USA,
LLC, No. 1:17-CV-04857, 2019 WL 7480646, at *3-4 (N.D.IIl. July 17, 2018)¥ also Kessel
2002 WL 398506, at *3 (holding thdesignation of plaintiffs’ sgsitive medical records under
an attorneys’ eyes only provision svésufficient to protect plaintiffs’ privacy interests, while at
the same time affording defendta discovery that may lead &lmissible evidence to defend

against plaintiffs’ claimy. Moreover, even if certain dhe accounts and records have nothing

*In particular, plaintiffs learned that defenddMidassar Shah was an eSutures employee by issuing a
subpoena to his bank after eSutures’s responséiicoBits subpoena yielded no documents evidencing
the relationship between Mr. Shah and eSutures. (BtBB at 4). Plaintiffs also assert that “eSuture’s
internal documentation falsely lists its transactiaith counterfeiter Medserve under the name ‘Little
India Trading,” and eSutures used that false imtidonokkeeping to argue that its records proved that it
never sold any counterfeits from Medserveny customers.” (Dckt. #138 at 5).



to do with the sale of medical devices as ded@itslassert, the records will remain in the hands
of plaintiffs’ counsel, and not ithe hands of plaintiffs theselves. The Movants have not
shown how this result would causeih to suffer irreparable harm.

3. The delay created by the stay will poterdlly cause plaintiffs to suffer
substantial prejudice

Plaintiffs served theisubpoenas on June 17, 2020 purstmtite Court’'s Expedited
Discovery Order (Dckt. #35). There is no questiuat a stay will delay pintiffs’ access to the
subpoenaed records even presuming the Migvabjection is ultimately overruled.
Consequently, a stay will potentially deprivaiptiffs of the opportunityo use the subpoenaed
records in connection with their pending motiondgreliminary injunction. If — as plaintiffs
suspect — the bank records will yield further eviaem support of their claims, the delay created
by the stay will prejudice plaintiffs by depriving them of evidence that could be used to meet
their burden of proof in connection withe preliminary injunction proceedings.

4. The Movants have failed to show tht a stay will serve the public interest

The Movants assert that a stay will senephblic interest by ptecting thei privacy
rights while Judge Dow considersthobjection. (Dckt. #214 at 6). However, as stated above,
defendants’ privacy rights are e&rdy protected by plaintd stipulation that they will designate
the records produced pursuant to the subpoeratsoaseys’ eyes only uter the Confidentiality
Order. Therefore, a stay is nmcessary to protect the Movansivacy interests and the public
interest will be disserved by the dgldat a stay will inevitably cause.

CONCLUSION
For all of the above reasons, defendardsahced Inventory Mamgment, Inc. d/b/a

eSutures.com and Anthony ladsag Jr.’'s emergency motiom stay Magistrate Judge



Cummings’s order denying defemda’ motion to quash until eéhdistrict court resolves

defendants’ objection (D¢k#214) is denied.

ENTERED: August 28, 2020

Jeficgy M'cummings LS
United StatesMagistrate Judge



