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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

ILLINOIS REPUBLICAN PARTY, WILL )

COUNTY REPUBLICAN CENTRAL )
COMMITTEE, SCHAUMBURG TOWNSHIP)
REPUBLICAN ORGANIZATION, and )
NORTHWEST SIDE GOP CLUB )
)
Plaintiffs, )
) No. 20C 3489
V. )
) JudgeSara L. Ellis
JBPRITZKER in his official camcity as )
Governor of the State of lllinois, )
)
Deferdant. )

OPINION AND ORDER

In response to the ongoi@PVID-19 pandemic, Defendant JBitzker, Governor of
lllinois, has issued a series of exéive ordersncluding Executive Order 2020-43@tder), at
issue heré The Qder prohibits géneringsgreaterthanfifty peoplebut exemp thefree
exercise of religiorirom this limit. Doc. 12at3, 62 Plaintiffs lllinois Repilican Party, Will
County Republican Central Committee, Schaumburg Township Republican Organization, and
Northwest Side GOP Cluthallengethis exemption a violating theirightsunder theFirstand
Fourteenth Amendmés Plainiffs allege thaby exempting the free exese ofreligion from
the general gatherirgnit, the Governor has created anconstutional content-based

restriction on speechPlaintiffs also taim thatby not enforcing th@©rder aginstprotestors

1 Just prior to the hearing in thisse, the Governor issilithe Executive Order 202@3on June 26, 2020
which superseded| previousCovid-19 Executive OrdersThe prior Executive Order, in operation at the
time of filing of the lawsuit, was EO 2028B. The significant difference between the two orders is that
EO 202038 limitedpulic gatherngs totenpersons while EO 20283increases that numberfiéty .

Both orders providéhe samexemptionto religious gatherings, which is basis for Plaintitfemplaint.
Because the operative order is EO 2@30theCourt wil refer to thatOrder thoughout tis Opinion.

2 The Court uses the internal pagination for the Order.
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following the death of George Floytihe Governor has createdatherexception Plaintiffs
filed a complaintanda motion for a temporary restraining order (“TR@Md preliminary
injunction in this Court on Jw15, 20203] because¢heywantto hold poltical party eents
larger than fiftypeople includinga picnic on July th. Plaintiffs seek a declaratiostatng that
treating politicalparty gathering diff erentlythan religious gatherings violatdse Firstand
FoureenthAmendmats Plaintiffs also askhe Court toenjoin the Governor from enforcing the
Order against political partieBecausdlaintiffs’ likelihood of success on the merits is less than
negligibleand the balance diarms weighs heavilggainst Plaintiffsthe Court denietheir
motion [3].
BACKGROUND

The world iscurrently facinga majorglobal pand&emic— oneof the most significant
challenges our society idaced ira century There is naure vaccine, or effective treatment
for COVID-19. As of June30, more thar126,739 Americanshave died due to the virds,
includingapproximately,923lllinois resicents.* In Illinois, there are morehan 143185
confirmed case8 Despite efforts to slow the spread@®VID-19, many states are experiencing
a rise innewcases Medical experts agree that to stop #pgead of COVIBL9, people should
practice sociatlistarcingand wear face a@rings whemear othepeopleoutside their homes

Federal state, andbcal goverments have engad measure$o reducethe spreaaf this hichly

8 Coronavirus Disease 20k@ses in the L8, Center for Diseas€ontrol and Preveiun,
https{/www.cdc.gov/coronavirus/2018cov/casesipdates/cases-us.html

“ Coronavirts Diseas€019 (COVID19) in lllin ois, lllinois Department bPublic Health,
http://www.dph.illinois.gov/covid19
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contagious and easily transdble viruswhile remainingsensitiveto econoni cancerns and
citizens desire taresume certain activities
In lllinois, following stay-at-home ordersthe Governor developed autti-stageplan to

“safely and conscieiously resume activitiethat were paused as COUI® cases rose
exponentifly and threatend to overwhdm [the] healthcare systeinDoc. 10-1 at 5.0n May
29, 2020, the GoverndssuedanOrderrelated to this planThe Ordermrovides that “[ajy
gathering of more than ten people is prohibited unless exempted by this Executinvé @rde
6. The Order exempts free exercise of religion, emerglmotions, and governmental
functions. Relevant here, with respect to free exercise gfarjithe Oder states that:it

[D]oes not limit the free exercigd religion. To protect thedalth

andsafety of faith leaders, staff, congregaatsl visitorsyeligious

organizations and houses of worship are encouraged to consult and

follow the reconmended practices and guidelines from the Illinois

Department of Public HealthAs set forh inthe IDFH gudelines,

the safespractices for religious organizations at this time are to

provide services online, in a drive-in format, or outdoors (and

consigent with ®cial distancing requiremenésmd guidance

regarding wearing face coverings), andirat i ndoa services to

10 people.Religious organizations are encaged to take steps to

ensure socialistancing, the use of face coverings, and

implementabn of otrer public healtmeasures.
Id. at 9. TheGovernor issued thmost recent exetive order, EO 2(®20-43, on June 26, 2020.
That order incrases thgatherindimit to fifty peoplebut retans the exemption for free exercise
of religion. SeeDoc. 12at3, 6.

Plaintiffs allegethat by merely “encourag[ing]’ religious organizations and bsus

worship to consult the IDPH guidelingse Order treateeligious speech differentlyPlaintiffs
contend thattte Illinois Republican Party and its local and regional affiliates typigalllier in

groups greater thaen peoplefor formal husinessnedings, informal strategy meetings, and

other events. Plaintiffs believe there is partictilae pressure to conduct meetings and events



in the five months leading up to the 2020 general election. Plaialiggethat their

“effectiveness isubstatially hamperedy [the Party’s] inability to gather in person.” Doc. 1

1 14. According to Rintiffs, “[p]olitics is a people business” that is “most effective when
people can connect in persorid. Plaintiffs hope to resumal gatherings grater hanten

people, including gatherings amongst “staff, leaders, consultants, members, donors,rgpluntee
activists, and supportersld. In their motion for preliminaryelief, Plaintiffs specifically

reference an outdoor picnic that they hope to have on July 4, 202@|l as aally and indoor
convention at some point.

Plaintiffs also criticizehe Governots enforcement of the Order. Plaintiffdegye thatthe
Governor has declined to enforce his executive order agamtsisors following thededh of
George Floyd.Id. T 17. According to Plaintiffs, th@overnor has characterized thesetestors
as “exercising their First Amendment rights” and has engaged in onpradekthimself.
Plaintiffs alege that the Governor has discriminaiteéavor o certain speakerbased on the
content of their speechirt‘this case religious speech versus politsgsech, or protest speech
versus Republican speethd. § 21

Additionally, Plaintiffs challeng the authority on which the Order resBantiffs
contend that the lllinois Emergency Management Agency Act (“Act”) permits the Gavierno
issue a disaster declaration for ughisty days in response to a publtiealth emegency.
Plaintiffs allege thathe Office of the Attorney Generaf Illi nois “has contudedthat the text of
the Act does not permit successive declarations based on thelisaster.”Id. §28. Therefore,
according to Plaintiffsthe Governor only has authority to issue trigy-daydisaster

declaration, renderingny furtherCOVID-19 decarationultra vires. Consequently, the Order is



also ultra vires becauserdlies on the Governor’s authority under ththfdeclaration.
Plaintiffs motion for preliminary reéf does ot addras this aspect dheir complaint.
LEGAL STANDARD

Tempaary restraining orders and preliminary injunctions are extraordinary anddrast
remedies thatshould not be granted unless the movasta clear showg, carries the burden of
persuasion.”"Mazurek v. Armstrong520 U.S. 968, 972 (199Wi(ationomitted). The party
seekingsuch relief musshow: (1)it hassomelikelihood of siccesson the mats; (2) there is no
adequateamedy at lawand (3)it will suffer irreparable harm if the relies ot granted.
Plannad Paenthoodof Ind. & Ky., Inc. v. Cenmir of Ind. State Deft of Health 896 F.38l 809,
816 (7th Cir. 20185. If the moving party meets this threshold showing, the Court “must weigh
the harmthat the plaintiff will sufferabsent an injuction against theadrmto the defendant ém
an injunction.” GEFT Outdoors, LLC v. City of Westflie922 F.3d 357, 364 (7th Cir. 2019)
(quotingPlanned Parenthoqd396 F.3cat816). “Specifically, the courteighs the irreparable
harm that the moving party would endure withthe protection ofhe preliminay injunction
against any irreparable hathre nonmoving party would suffer if the court were to grant the
requestedelief.” Girl Scouts of Manitou Council, Inc. v. Girl Scouts of the U.S.A., 528
F.3d 1079, 10867th Cir. 2008)(citing Abbott Labsy Mead Johnson & Cp971 F.2d 6, 11-12
(7th Cir. 1992)). The Seventh Circlias described this balancing tesadsliding scale”: “if a
plaintiff is more likely to win, the balamcof harms caweigh less heavilyn its favor, but the
less likely a faintiff is to win the more that balance uld need to weigh in its favor.GEFT

Outdoors 992 F.3d at 364 (citinglanned Parenthoqd896 F.3d at 816)Finally, theCourt

¢ AlthoughPlanned Parenthoohvolved a preliminay injunction, courtsise the same standard to
evaluateTRO and peliminary injundion requests SeeUSAHalal Chamber of @mmerce, Inc. \Best
Choice Meats, lo., 402 F. Supp. 3d 42433 (N.D. 11.2019)(“The standards for granting artporary
restraning order and preliminary injunction are the sdjneiting cass).
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considersvhether the injnction is in the phlic interestwhich includestaking into account any
effects on norparties. Courthouse News Serv. v. Brov@®8 F.3d 1063, 1068 (7th Cir. 2018).
ANALYSIS

In First Amendment cases, thedlihood of success on the merits “is ususttly decisive
factor.” Wis Right To LifeJnc. v. Barlam, 751 F.3d 804, 830 (7th Cir. 2014). “Tloss of
First Amendment freedoms jisesumed to constitute an irrepagabjury for which money
damages areah adequate, and injunctionsopecting FirstAmendment freedomarealways in
the publc interest.” Christian Legal Soy v. Walkey 453 F.3d 853, 859 (7th Cir. 2006) (citation
omitted); see also Elrod v. Burngd27 U.S. 347, 373 (1976) (“The loss offtiAmendment
freedoms, for eveminimal perials of time, unquesinably constitutes irreparable injufy;
Barland 751 F.3d at 8306s&éme). Therefore, the Coudimits its analysido the likelihood of
success on thmerits and the balance of harms.
l. Likelihood of Successon the Merits

“[T]he threshold for demonsiting a likelihood of gccess on thmerits is low.” D.U. v.
Rhoades825 F.3d 331, 338 (7th Cir. 2016). “[T]heapitiff's chances of prevailing neexhly
be better than negligible.ld. Intheir motion forpreliminary relief Plaintiffs arguethattheyare
likely to succed on thér claims because the Ordtvors religion and is therefore an
unconstitutional contentased restriction on speecAdditionally, Plaintiffs argue that by ho
enforcing the Order againgtotestordollowing the death oGeogeFloyd, the Governors
favoring that speectwver Plaintiffs’ political speech The Governor contends thdacobson v.
Massachusetfs97 U.S. 11 (1905), provides the appropriate standard by which to evaluate the
Order. Additionally, the Governoargues thiathe Orderdoes not distingsh between speakers

but instead raeglates conducand therore strict scrutiny does not apply.



A. Jacobson v. Massachusetts

“Our Constitution pringally entrusts[tlhe safetyand the health of the people’ the
politically accountablefficials of the State&o guard and protect.”S. Bay United Pentecostal
Church v.Newson(S. Bay 1), 140 S. Ct. 1613, 1613 (2020) (Roberts, C.J., concurring) (quoting
Jacobson197 U.S. at 38). Wen state officialSundertale[ ] to act in areas fraght with
medical andskcientific uncertainties,” their latitude “mtbe especially broad.Id. (alteration in
original) (quotingMarshall v. United State€t14 U.S. 417, 427 (1974)Dver a centyrago in
Jacobsonthe Supreme Cort developed a framework by whith evaluag a State’s exercise of
its emergency authority during a public health crisis. ThheeCourt rejected eonstitutional
challenge to &tate’s @mpulsory vaccination law during the smallpox epidendeegenerally
Jacobson 197 U.S. 11.Jacobsorexplaned that'[u]pon the principle of sellefense, of
paramount necessity, a community has the right to protect itself against an epitidiséase
which threatens the safety itd members.”ld. at 27. The Cart reasmedthat the Castitution
does not providan absolute right to Bavholly freed from restraint” at all timeas “[t]here are
manifold restraints to which every person is necesssuibyect for the common goddld. at 26.
Thereforewhile “individual rights securethy the Constitution do not disappear during a public
health crisis, the government mayréasonably restrigl” rights duringsuchtimes. See In re
Abbott 954 F.3d 772, 784 (5th Cir. 2020). Jualiceview of such clians is onlyavailablein
limited circumstancesSeeS. Bay I] 140 S Ct.at1613-14 (Roberts, C,Xoncurring (where
state officals do nd exceed theibroadlatitudeduring a pandemic “they should not be subject to
secondguessing by arunelected federal judiEry, which lacks he background;ompetence,
and expertise to assess pulblealth and is not accountable to the peofdaation omitted);

Jacobson197 U.S. at 31.f la State implementemergency measures during an epidemic that



curtailindividual rights,courtsuphold suchmeasures unless they have “no real or sabata
relatiori to public health oarg “beyond all question, a plain, palpable invasion of sgecured
by the fundametal law” Id.; see alsdn re Abbott 954 F.3d at 784.

Thereis no daubt thatlllin ois is in the midst of aerious public health crisias
contemplated idacobson SeeElim Romanian Pentecostal Church v. Pritzielim 11), No. 20-
1811, 2020 WL 3249062 (7th Cir. June 16, 2020) (cifiagobsorand explaininghat courtslo
notevaluate orderssued in response to pabhealth emagencies byhe usuaktandart
Cassell v. Snydero. 20 C 50153, 2020 WL 2112374, at *7 (N.D. Ill. May 3, 20ZX)VID-
19 qudifi es as a public health crisisderJacobsor). PFaintiffs agree thalllinois has a
compellinginterest infighting the pandemicHowever, they suggedacobsoris inapplicable
because they do not assert an inherent right to gather but inste@dt equal trement when
others are permitted to theer. Jacobsordraws no such distation and insteagrovides for
minimal judicial interference wittstate officials reasonable determination¥he Order
undoubtedlyrelates tgpublic health andadety because itninimizes the risk of virus
transmissiorby limiting gathering ge. Additionally, the Ordestill encourageseligious
organizations tdimit indoor services tdifty people and implement other public health measures.
Plaintiffs have not shown how this exemptisraplain invasion otheir corstitutional rights.
TheOrderinvolvesreasonable measures intendegratect public health while preserving
avenues for First Amendment activitigQverall,the Court concludes that Plaintifigve a less
than negligble chance oprevailing on their gnsttutional clains beause the cuent crisis
implicatesJacobsorand theOrder advances the Goveriminterestin protecting the health and

safetyof lllinois residents



B. Traditional First Amendment Analysis

Evenif this case falls outsidéacobsois energencycrisis stamlard,Plainiffs have failed
to show a likelihood of success under traditidfisdt Amendment analysfs The First
Amendment, applicable to the States through the Fouhtédenendmentprohibitslawsthat
“abridge[e]the freedom fbspeech.” U.S. Constamend 1. Rursuant to that clause, the
governmenthas no power to restrict expression because of its message, its ideas, its subject
matter, or its content.’Reed v. Townf Gilbert, 576 U.S. 155, 163 (2015) (quotiRglice Dept
of Chicago v. Mosley408 U.S. 92, 95 (1972))L.aws that target speetiased on its
communicative content are “presumptively unconstitution8ge id. Here, the parties dispute
whetherthe Gowernor’s actions, througboth the Order anhis failure to enfoce it against
protestors are contet neutral. According toPlaintiffs, the Governor has distinguished between
speech based on its conteirg.( religious v. political or Black Lives Matter v. Republican),
therefae creating a conterthased restrictionSeeDoc. 341 at 10 The Governoargues that the
Order isinstead a contesrteutral tme, place, athmanneregulation The Court evaluates
content-based restrictions undrict scrutinybut assessentent-natral “time, place, or
manner’restrictins underanintermealiatelevel of scrutiny. Price v. City of ChicaggPrice Il),
915 F.3d 1107, 110&'th Cir.2019).

At the outset, the Coudddesseghespecific governmental actiotisat Plainiffs
challenge. The complaint and motion for prehary relieftreat he Order ad enforcementof
the Orderascontributing tathe samd-irst Amendment violationPlaintiffs fail to distinguish
betweerthe twogovernmental actionsr acknowledgéhateach action raiseseparatend

distinctquestions The Ordemrovides eclear exemtion for religious gatherings on its face

" The Courtimits its analys to the Firsdimendmenbecaus®laintiffs’ Foureenth Amendment claim is
derivativeof their Frst Amendmat claim andthe parties agrethatthe claims riseandfall together.
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Enforcement of th©rder against protestgrisoweverdoes not create@e fato exemption
unless Plaintiffs can show thiiie Garernor has enforced it differenthgainst protestofsased
on the contenof theirmessge. At the hearingplaintiffs coud not provide a singlexampleof
stateofficials engaging in sucHiscriminatoryenforcement In their brief, Plaintifs allege hat
City of Chicago officialdispersedReopen lllinois”protesbrs on one arasion bu that is
irrelevant to Plaintiffsclaim becausét does not involve @teaction Plaintiffs hawe failed to
point to a single instance in which they, or amg sinilarly situated protested with political
messagsard stateofficials enforced thérderagainst thenbecause of thisontent Thus,the
Court h@ no basis by which to evaluate whether the Goweiras selectively enforced the
Order SeeAnder®n v. Milwaukee Cty433 F.3d 975, 980 (7th Cir. 200@®jectng the
plaintiff’s argument that discretionaryfercementresulteal in discrimination against religis
literaturein partbecausehe plaintiff did not offer evidence that anyohal been ald to
distribute nonreligious literaturendersimilar circumstaoeg; S. Labor Paty v. Oremus619
F.2d 683, 691 (7th Cir. 1980) (“An individual must allege facts to shotwthide others
similarly situated have generally not been prosecuted, he has been singled out fottiprgse
and that the discriminatory selext of him was baed upon an impermissible coreidtion such
as. . .the desire to prevent his exercise ofstitutional rights.”),cf. Hudson v. City of Chicago
242 F.R.D. 496, 50€N.D. Ill. 2007) (for gaintiffs to prevail on theiselective enforaaent
claim, they must show they were exercising their First Adments rights and were arredtor
ticketedunder the relevant ordinanadnen other similarlgituated individuals were not).
Instead thefactsbefore the Courindicate that th&overnorsimilarly did nottake action against
“Reopen lllinois”protestgha occured on state propertyAnd while Plaintiffs emphasize the

Govwerror’s decision to march ioane demonstratioasshowingthat he has engad in content
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based discrimination, this sinigm act is not Bough to establish suchiscrimination SeeTri-
Corp Hous. Inc. v. BaumaB26 F.3d 446, 449 (7th Cir. 2016ufpic officials“enjoy the right
of free speech wter the FirsAmendmerit).® Overall Plaintiffs have faled to point to anything
that suggestselective enforcememigainst potegors basedmthe content of their message, and
the Governoss paricipationin one protest does ngive rise tocontent-based discrimitian in
violation of the First Amendment. Accordingly, the Cowill limit its analyss to Plaintiff$
claim that the @der’s religious exemption volates theifFirst Amendmaent rights.
1 Content Neutrality

To determine whether a challenged regutat®ocontenbasel, the Court first asks
whether the reguteon “draws distinctions [on its face] based on the message a speaker
conveys.” Real, 576 U.Sat 163(citation omitted). Reedexplained thatacial didinctions
include those which define regtda speech “by particular subject matter” or “its function
purpose.”ld. at 163. Laws that are facially conterdutral may tll be considered content-
based resictions on speech if they “cannot be justified without reference to the conttré of
regulatel speechor that were adopted by the governmericéuse of disagreement with the
message [the speech] convé¥ydd. at 164 (quotingVard v. Rock Against Resm 491 U.S.
781, 791 (1989))see alsdPricell, 915 F.3cat 1118(a law is content based “if enforcement

authorities must ‘examine the conteftlte message that is conveyed to determine whether a

8 Plaintiffs reliance onSoosv. Cuomds not persuas&. Soos v. Comg No. 2600651-GLS-DJS 2020
WL 3488742(N.D.N.Y. June B, 2020) Soosconcludel that plaintiffs were likelyto succeed on their
free exercise claim when government officials selectieafprcedtheir orderagainst religious graps
but ot protestorsindallowedoutdoorgraduation ceremonidwith alarger numbers of individuals tha
allowed to religious gathangs) to occur, finding na@ompelling justificatiorto treat graduation
ceremonies and religious gatherings differentty. at*11-12. Further,oneofficial made comments
distinguishing betweeautdoorreligiousgatheringsand protestdandicating thamass protestdeserve
better teatment than religious gatheringd. at *5, 12. Here, the Courfinds that the Governor has
provided a compelling justification fohe Orders religious gathéng exempion, which is narrowly
tailoredandoutside this exaption, has noindicated a preference for onge of mass gathering over
another.
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violation has occued™ (quotingMcCullenv. Coakley573 U.S. 464, 479 (20)4. In other
words, followingReed “[a]ny law distinguishing one kind of speech from another by reference
to its meaning noweguires a compelling justification.Norton v. City of Springfield306 F.3d
411, 412 (7th Cir. 2015).

The Order isa contertbased restriction. The Order broaghphibits any gatheringf
more tharfifty people but exempts the free exerciseatifjion from this requirement. Instead,
religious organizations “areneouraged to consult and follow” thePH’s recommended
guidelines and practices. Doc. 10-1 aGhits face, he Order distinguishes between religious
speech and all other forms of spl based on the message it conve&gzNorton 806 F.3chat
413(Manion, J., concurring) (Reednow requires any regulation of speech implicating religion
... to be evaluad as conterbased and subject to strict scrutiycf. Hedges v. Wauconda
Cnty. Unit Sch. Dist. No. 118 F.3d 1295, 1297 (7th Cir. 199@[N Jo arm of government may
discriminate agaist religious speech when speech on other subjects is permititedsame
place at the same time.(rossbaum v. Indianapoligtarion Cty. Bldy. Auth, 63 F.3d 581, 586,
592 (7th Cir. 1995) (prohibition of menoralmessage because of religious perspective was
unconstitutional undehe First Amendmetis free speech alisg. By providing an exemption,
the Order is “endorsing” religious expressicompared to other forms of expressi@ee Reed
576 U.S. at 168-69 (the town’s ordinance singled out spacibject matter for different
treatment: ideological messagesa@ed more favable treatment than political messages, and
political messages received more favorable treatment than messages@ng assembliex
like-minded individuals)Patriotic Veterans, Inc. v. ZoelleB45 F.3d 303, 305 (7th Cir. 2017)
(political speech exceipn from anti-robaall statutewould be content discriminatn in

violation of Reed.
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Additionally, enforcement of the IQerreiterates that it isontent based. To dgmine
whether a gathering violates the Order, authorities must look to the cohteatmessage
communicated.SeePricell, 915 F.3d at 1118 [D]ivining purpose clearly requiresfencement
authorities ‘to exaine the content of the message that isveyed.” (quotingMcCullen 573
U.S. at 479)) If the content is religious, a d@tring greater thafif ty people is permissible; if
the content is not religious, such gathering isempissible. SeeSwart v. City of Chicagad\o.
19-CV-6213, 2020 WL 832362, at *8 (N.D. Ill. Feb. 20, 20289sessing thepeakers intent
requires the @y to evaluatehe content of the speeamaking its enforcement contelnésed)
Overall the fact thaone group of speakers can gathecause¢heyare expressing religious
contentwhile Plaintiffs cannot gather to expresslifioal contentcauseghis restrictionto be
contentbased

The Governor contends thaetOrder does not distinguish between groups of speakers
but instead regulates conduct. This argument is netipsivebecause condudtased
reguldions are stilimpermissibleunder the Fst Amendmenif they draw distinctionsdsed on
the speech expssed Cf. Left Field Media LLC v. Gyt of Chicago 822 F.3d 988, 990 (7th Cir.
2016) evaluatingregulation of conduct und&eedand finding it was contenteutralbecause it
regulated all ales alikg; BBL, Inc. v. City of Angola809 F.3d 317, 324 (7th Cir. 201®)ty’s
zoning rulethat required all property aversto seek permit before making changes on laad w
generally applicable amdid not discriminate based on content of speesdg)also Schultz v.
City of Cumberland228 F.3d 831, 841 (7th C2000)(“[T] he First Amendmeriblerates
greater interference with esgssive conduct,rpvided that this intéerence results as an
unintended byproduct from content-neutral regulationgdraeral class of conduct.”Jhe

Governor argues th&aintiffs point to types of events thegnnot hold, noéxpression that the
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Order prohibits. This canfuses the relevarrirst Amendment inquiry.Again, the Order prevents
a group offift y-one individuals from discussintbeir political platform inperson but allows the
samegroup to discuss their religian persorand is therefore eontentbased restrictionThe
Order does not regulate glhtherings the sanfmut instead distinguishélsembasedon their
expresw/e conduct.Cf. Left Field 822F.3d at 990 (ordinance regulating peddling applied
equally to sale of boliehead dolls, basab jerseys, and printed matteas corent neutral, cf.
Smth v. Exec. Dir. of IndWar Memls Comnn, 742 F.3d 282, 288 (7th Cir. 2014)
(requirements that small groups obtparmitto gathemud comport with FirstAmendment ad
be contenneutral);Marcavage v. City of Chicag®59 F.3d 626, 635 (7th Cir. 2011)R]ermit
requirement is less likely to berttent-neutral and narrowly tailored when it is intended to apply
evento small group$).

Additionally, the Governds rdiance onRumsfeld v. Fonm for Academic& Institutional
Rights 547 U.S. 47 (2006)s misplaced.Rumsfeldevaluatedwhetherthe Solanon
Amendment, which denied federal funding to higher education institutions that badyaop
practice that preventetld military from gainingequal access to campuses for recruiting as other
employers, violated the plaiffs’ free speech rigis. Seed. at55. The Court found that the
Solomon Amendment regulated conduct, not speadguse it “affect[ed] what law sobls
mustdo—afford equéaccess to military recruitersnot what they may or may nesay.” Id. at
60. The Court explained that tAenendment did notlimit what law schools may s&ynd “the
conduct regulated by the Solomon Amendment is not inhererghessive.” Id. at 60, 66.
Instead, the law schools had to provide explanatorgctpt explain why they were treating
military reauiters differently.ld. The Governoanalogizes this case Rumseld because the

actof gathering more thatifty people in person does reijnd anything unless accompanied by
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expressive conduct. However, unlike law at issue iRumsfeldthe Ordedoesreguate
speech by selecting which speech is permiséilan in-person groularger tharfifty people.
The Governds argument that thgatheringlimit is comparable to auilding occupancy limit
also fails. A building occupancy limit that did not apply to certain groups based on the content
of theirspeectwould similarly bediscriminatory Building occupancy limits and gathering
limits are comparable to zoning ordinances for purposes of the Goveargumentandcourts
have consistentlgssesed vhether such ordinances are conteaged. SeeBBL, 809 F.3dat 325
(zoning ordinances that limitlvere sexually oriented businesses can opéaagecontent based,
and we should call them so” (quoti@ity of Los Angeles v. Alameda Book35 U.S. 425, 448
(2002) (Kennedy, J., concurring))ineyard Christian Fellowship of Evanston, Inc. v. City of
Evanston 250 F. Supp. 2d 961, 980 (N.D. Ill. 20@8)dinance that limited locations of rgibus
institutionsregulatel spechnot non-expressive conduor First Amendmentreedom ofspeech
claim). Whenagatherimg is still allowed based on the spe@nvolved, the governemt has
engaged in content-based discriminatidime Court finds that by exemptirfgee exercise of
religion from the gatherinimit, the Ordercreatesa contertbased restriction.
2. Strict Scrutiny

Because thexemptionis a conterfbased restrictiorthis provision can only stand if it
survives strict scrutiny Reed 576 U.S. at 171. Erefore, he Governor mustprove that the
restriction furthers a compelling interest and is narrdailpred to achieve that intest” 1d.
(quotingAriz. Free Enter Club's Freedom Club PAC v. Bennegi64 U.S. 721, 734 (2011)).
Plaintiffs con@dethat the Governor has a compelling intgran “fighting a pandemic,’5othe
Courtlimits its analysido whetherthe Ordelis narowly tailored to further that interesDoc. 3-

1 at 12. 1is theGovernois burden to demonstrate thaet®rders differentation between
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religious gatherings and other gatherifigshersits interest idimiting the spreaaf COVID-19
and is narrowlytailored b that end.See id.

“Generally, astatute is narrowly tailored only if it targets and eliminates neerttean
the exact gurce of theevil it seeks toemedy.” Entmit Software Assi v. Blagojevich469 F.3d
641, 646 (7th Cir. 2006) (quotingard, 491 U.Sat804). That is, & statute i:mot narrowly
tailored if‘a less restrictive alternative would serve the Governmpaotpose.” See id.
(quotingUnited Statey. PlayboyEntnit Grp., 52 U.S. 803, 813 (200 The Governor argues
thatthe Qrderis narrowly tailored tats compellinginterest in fighting a pandeminy exempting
free exercise afeligion from its gaheringlimit becausehe Firs Amerdment,federallaw, and
state lawprovide religious organizationunique safeguards against governmeintairference
with the free exerske of religion. In other words, the Govergontends that Y exemptingree
exergse of religion whilestill encourging those orgnizations to take specific measures to
prevent tle spread of COVID-12he Oder is narrowly tailoré. In support, the Governor
referenceseligiousexemptions that appear throughtederal and stata. See, e.g.
Hosanna-Tabor Evangelical Lutheran Church & SciEEOC 565 U.S. 171, 188 (2012)
(recognizing ‘ministerial excepon” to Title VII's prohibition on religious discrimination in
employment and explaining that by imposing an unwanted miriiste state infringethe Free
ExerciseClausé€); 775 Il. Comp. Stat. 35/15 (exemption from generapplicablegovernment
reguations that'substantially burden a persarexercise of religiof). The Constitution
expressly prevents the government fromeiferingwith free exercise of rggion. SeeU.S.
Const.amend! (“Congress shall make no law. prohbiting the freeexercise [of religioh”);
see alsdspinoza vMont Dep't of Revenue— S. Ct. —, No. 18-1195, 2020 WL 3518364, at

*22 (June 30, 202Q)Gorsuch, J., concurringjie Free Exercise Claus@rotects not just the
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right to be a reflious person, holdingeliefs nwardly and secretly; it also protects tight to

act on those beliefs outwardly and publicly”). And numesiate andedeal laws reflect the
unique protections accorded to religiddeeGaylor v. Mnuchin919 F.3d 420, 436 (7th Cir.

2019) (noting that “more than 2,600 federal and state tax laws provide religious exemptebns” a
finding a tax exemptio for religious housingonstitutionalcitation omitted)) see also
Hosannah-Tabqr565 U.S. at 18%lfe First Amendmernitgives special solitude to the rights of
religious organizatioriy. Across the country, individuals have brought fegercisechallenges

to similar execuive orderdssuedthroughouthis public health cgis Supreme Courtudtices
andCircuit Courtjudges havéeen reeptive to such dillenges.SeeS. Bayll, 140 S. Ctat

1614 (Kavanaugh, J., dissentir{gdateés 25% ocupancy cap imposed on religious worship
services but natomparable secular businesdiscriminates on # besis of religion inviolation

of the First Amendmenand state lacked compellifggstification for suchdistinctior); Roberts v.
Neace 958 F.3d 409, 413 (6th Cir. 2020) (th@vgrnors restriction on irperson worship

services likelyviolates free exercisaf religion); S. Bay United Pentesal Church v. Newsom

959 F.3d 938, 946 (9th Cir. 2020) (Collins, J., dissenting) (“By regulating the specific underlying
risk-creating behaviors, rather than banning théiqaar religious setting within which they

occur, the State could achieve its emda manner that is tHeast restrictive waof dealing with

the problem at hand(titation omited)). The President havenindicatedthat religious houses

of worshipare essential services and suggested he wouktridethe governors? Against his
backdropthe Governor concluded that the leastrreBve means by which tprotect this

constitutional rightvas to permit freeeligious exercise but encouragelividuals who engage

° SeeBrian Naylor, Trump Calls on States tBeopenPlacesof Worshp Immedately, NPR., May 22,
2020, https://www.npr.org/sectits/coronavirudive-updates/2020/05/22/861057500/truagdls-on-
statesto-immediatelyreopenplacesof-worship
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in suchpracticego adchere to pblic health giidelines. The Catifinds that thiss indeed the
least restrictive meanby which to accomplish botiims2°

Plaintiffs contend thahe Governor cannaatisfy the least restrictive meatestbecause
apolitical party caucus is no more likely to spileaOMVID-19 than a ctrrch service.SeeDoc. 3-
1 at 12. However, the Constitution does not acegrdlitical partythe same express protexts
as itprovides tareligion. SeeU.S. Constamend. I. And by statute, lllinois has undeken steps
to provide additional protections for the esiee ofreligion. See775 Il. Comp. Stat. 35/15.
Additionally, the Orders limited exemptions reinfordgat it is narrowly tailored. AeOrder
only exempts wo other functions from the gathering limgémergencyard governmerdl
functions. These narroexemptionsdemonstrate that th@rdereliminatestheincreasedisk of
transmissiorof COVID-19 when peopleaherwhile only exempting necessary functions to
proted health,safety and welfareandfree exercise ofeligion. Therefore the Governor has
caried his burdemt this stagén demonstrating that ther@er is narowly tailored to further a
compellinginterest and the Ordr survives strict satiny. See also Amato vliker, No. 3:20
CV-464 (MPS), 2020 WL 2542788, at *11 (D. Conn. May 19, 2@&$strictionon gathering
size with specific exemption for religious serviceas narrowly tailored undéntermediate
scrutiny in partbecauset involvedspiritualneeds thetate maydeem more pressing);
Talleywhacker, Inc. v. CoopeNo. 5:20€V-218-FL, 2020 WL 3051207, at *13 (E.D.N.C. June

8, 2020) éxecutive order was narrowly laied under intermediate scrutiny becatise

10 Althoughthe Courtconcludes thathe exemptiorsatisfiesstrict scrutiny such exemption was not
necessarynder theFree Exercise ClauséThe Seventh Circuitpheldthe Governdis previousexecutive
order thatimited the sizeof public assembligsncluding réigiousservicesagainst a free exercise
challeng. SeeElimIl, 2020 WL 324962, at 6. And another court in this district reaynfound that a
challenge under llliois RFRA statute was also unlikely to succemdthe merits Cassel] 2020 WL
211234, at *13(challerge to previous executive ordesnning all gatherings great#rantenpeople
underlllinois’ RFRA statute unlikelyo succeed on the meritdiowever, this ase does not involve a
free exercise challenge and neither party suggests that imposing & btthleging limit is théeast
restrictive means by which the Governor could achieve his compelling interestectprotpublic health.
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governmens interest inpreventing the spreaaf COVID-19 would beachievedesseffectively

if other facilities were able to openhn conclusionPlaintiffs have failed to show a likelihood of
success on the merit$ their First and FourteenfimendmentlaimsunderJacdosonor
traditional First Anendment analysis.

. Balance of Harms

The balance of harniartherconfirms that Plaintiffs are not entitled to preliminary relief.
Under the slithg scaé approach, the less likeBlaintiffs charce of success the more the
balance oharms must wegh intheir favor. Valenciav. City of Springfield 883 F.3d 959, 966
(7th Cir. 2018). BecausePlaintiffs' claims have little likelihood of succeeding on the merits
theyare not entitled tpreliminary relief unlesthey show hat the scales weigh hebwin their
favor.

The scales eighsignificantlyagainst Plaintiffs The number o€OVID-19 infections
coninues to rise across thinited Sateswhich haded some states tecentlyimpose greater
restrictionson gatherings anakctivities COVID-19is highly contagious and continues to
spread requiringpublic officialsto constantlyevaluatethe best method by which pwotect
residentssafetyagainst the eanomy and anyriad of other concernsSeeElim Romanian
Pentecostal Church v. Pritzkedo. 20 C 2782, 2020 WL 2468194, at *6 (N.D. Ill. May 13,
2020)(“The record clearly reveals how viruleamtd dangrous COVID19 is, and how many
people have died and continue to die from i&fj,d, No. 20-1811, 2020 WL 3249062 (7th Cir.
June 16, 2020 Cassel] 2020 WL 2112374, at *16While Plaintiffs’ interest in holding large,
communal in-person worship services is undoubtedly important, it does not outweigh the
governmens interest in protecting the residentdllinois from a pandemic.”). Granting

Plaintiffs the relief they seek waliposeserious risks to public hita. Plaintiffs contend that in
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personspeech is & effective, and their communications d&&@mpered by gathering limits.
But the current state of our natidemands that we sacrifitiee benefitsof in-person
interactons for the greater goodenjoining the Order wouldsk infections amongsnembersof
thelllin ois Republican Party and itsgional affiliatesas well agheir families, frends,
neighbors, and cerorkers See CasselR020 WL 2112374, at *15Plaintiffs ask thathey be
allowedto gather—without limitation—despite the adce of medial experts anthe currentrise
in infections. The risks in doing so are too gréte Court acknowledges thaamtiffs’
interest in gatherings apolitical partyis important, especialy leading up to an electiorBut
this interest dagnot outweigh the Governsrinterest in protectinthe realth of lllinois
residentduring this unprecedesd piblic health dsis. Moreover Plaintiffs may still engage in
a number of expressive activities like phone bawikgjal strategymedings, and, asf Friday,
June 26, gatherindike fundraisers athmeetandgreetcoffees that do not exceedty people.
SeeDoc. 3-1 at 4. As the Governor suggestdlbwing Plaintiffs to gather wouldpen the
floodgaes to challenges fromther groups that find in-person gatheringsst effective It
would also regire that the @urt turn a blind eye to thacrease innfectionsacrossa high
majority of stateswhich as of July 1, 202@cludes lllinois!! An injunction that allows
Plaintiffs to gathern large groupso that they can engage in more effective cpégsimply not
in the public interest Such reliefvould expand beyond any gatherings awegatively impact
non-parties by increasing their risk of exposure. Thus, the haihssgnificantly in the

Governois favoras he seeks to prevent the spreéthis virulentvirus.

" llinois CoronavirusMap and Case Counll.Y. Times July 1, 2020,
https://www.nytimes.conmteractive/2020/us/illinoisoronaviruscases.htm(lllin ois reported 768 ne
cases on June 29, compared to 581 on June 28).
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CONCLUSION

For the foregoing reasons, the Court deRiesntiffs motion for preliminary relef [3].

Dated:July 2, 2020 8- zm

SARA L. ELLIS
United Sates Distict Judge
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