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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

JOHN GALVAN and PATRICK TAYLOR, on
behalf of themselves and all others similarly situated,
Plaintiffs,
Case No. 20V-4511
V.
Judge Joan B. Gottschall
STEVEN T. MNUCHIN, in his official capacity as
United States Secretary of the Treasury; the
UNITED STATES DEPARTMENT OF THE
TREASURY; CHARLES P. RETTIG, in his official
capacity as United States Commissioner ofrirdgke
Revenue; the INTERNAL REVENUE SERVICE; and
the UNITED STATES OF AMERICA,
Defendants.
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MEMORANDUM OPINION AND ORDER

At issue in this lawsuis a provision of th&Coronavirus Aid, Relief, and Economic
Security Act (“CARESAct”), Pub. L.No. 116-136, 134 Stat. 281 (Mar. 27, 202fXpviding for
the disbursement géconomic impacpayments’of $1,200.0(@r moreto certain taxpayersSee
CARES Act § 2201, codified at 26 U.S.C. § 6428. A similar suit is pending iNgrthern
District of California Schollaction).! In both suits, thelaintiffs challenge the decision of the
Internal Revenue Servi¢gdRS”), allegedly made in or around April 2020, not to issue economic
impact payments to incarcerated peo@eeCompl. 11 49-59, ECF No. Theplaintiffsin
both suitsclaim that the IRS’slecisionconflicts with the plain language of the CARES Act.
Compared. 118, 67, 77with SchollCompl.{{18-20. They bringlaims under the

AdministrativeProcedure Ac{*APA”), 5 U.S.C. § 706, and thattle Tucker Act Compare

1 Colin Scholl and Lisa Strawn v. Steven Mnuchin, etNad. 4:20-cv-5309-PJH (N.D. Cal.). Throughout this
order, documents filed in ti&chollaction will be cited asSchol|l ECF No.__.” A copy of theSchollcomplaint
can be found in this record at ECF Md-1.
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Compl.1183-91, 102-108.with SchollCompl.§Y44-54. And theplaintiffs in both suits seek to
represent aational class of incarcerated individuatGompareCompl. {1 74—108yith Scholl
Compl.133-39.

Two motions are before the court. Both condbmscheduling of this case relative to
the Schollaction. They referto this suitbrought by John Galvan and Patrick Tayerthe
“Galvanaction” The Galvanplaintiffs ask this courto setan expedited briefingchedule on
their motions for summanudgmentand for class certification. Defendaofgpose expediting.
The Schollplaintiffs separately movéor leave to intervene and stay this case pending a
decision on their motion for classrtificationin theSchollaction ECFNo. 42 at 15.

|. Procedural Background

Thecomplaints inthesecases were filedbout a month ago and within a day of one
another Thecomplaint inGalvancame first. CompareECFNo. 1 (Fri.,July 31, 2020)with
Scholl ECFNo. 1 (Sat., Aug. 1, 2020)Because the defendants are government offiaiads
agenciestheFederaRulesof Civil Procedure givéhem 60 daysrom the date the complairg
servedupon the United States &amsweror otherwise respond to the complaifed R. Civ. P.
12(a)(2) Theplaintiffs in GalvanandSchollhavecharteddifferent but at times intertwined,
procedural paths.

A. The Scholl Suit

On August 4, 2020, thechollplaintiffs moved forclasscertificationand for a
preliminary injunction.Scholl ECFNo. 8. Under the Local Rules of the North®istrict of
California, defendants had 14 days to respond, an&thellplaintiffs had seven days to reply.
Id. (setting automatic briefing schedwleder N.D.Cal. L.R. 7-3(a) and (c))In astipulation

approved by the court, tfgchollplaintiffs and defendantsgreedo extend defendants’ response
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deadline by two weeksScholl ECF No. 28;see alsd\.D. Cal. L.R. 62. Defendants responded
on September 1, 2028¢choll ECFNo. 44, and thé&chollplaintiffs’ reply is due September 8,
2020. Scholl ECFNo. 29.

Chief Judge Hamilton, who is presiding over Sahollaction, has not set a hearing.
“The matter will be taken under submissan the papers.'Scholl ECFNo. 31.

On August 18, 2020, thealvanplaintiffs filed a motion in theschollactionseekingto
intervene and to transfer the case to this cdscholl ECFNo. 33. Judge Hamilton denied the
motion to transfer on August 29, 2028choll ECFNo. 43. The court ruledhat the firstto-file
rule did not apply because the two cases wkae Within a day of eacbther, and fieither case
has clearly expended more effort or made more progréssdt 7.

B. The Galvan Suit

Two weeks after filing their complainfie Galvanplaintiffs filed two motions
(Augustl4, 20D). The first motiorseeks clasesertification ECFNo.16. The second is a
motion for partial summary judgment on Balvanplaintiffs’ APA claims. ECHNo. 18.

This court’s localulesdo not set a default briefing schedule on motiddseN.D. lIl.

L.R. 78.3. Becauselaintiffs did not seekex parterelief and theydid notfile proof that theyhad
served defendants with the summons and complaint, this court adviseduingithe
government has appeared, a briefing schedule on plaintiffs' motions cannot be seEhth;
Aug. 17, 2020, ECF No. 22.

The next day, th&alvanplaintiffs filed proof of servicef the summons and complaint.
SeeECFNos.25-29 (Aug. 18, 2020). Based on the dates on the pfeefvice, defendants
have until October 9, 2020, to answer or otherwise respond to the comflegited. R. Civ.

P.12(a)(2).
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Along with proof of service, th&alvanplaintiffs filed their motion to set an exgited
briefing schedule on their motions for class certificatiod for partial summary judgment. ECF
No. 33. The Schollplaintiffs filed their pending motion to intervene and to dtas next day.
ECFNo. 42 (Aug. 20, 2020).

This courtheld an initid hearing on the motion to expedite on August 21, 202
government appeared at the hearing, and the court permitt8dhb#plaintiffs to participate.
SeeNotice Appearanc&ECFNo. 46; Min. Entry, ECF No. 47After the hearing, ariefing
schedule on the motion to expedite and the motion tossaysetand both motionkave been
fully briefed

I1. Motion to Intervenefor a Limited Purpose

Onatimely motion, he courtmay in itsdiscretionpermit a party tantervenewho “has a
claim or defense that shares with the main action a common question of law oFtttR.

Civ. P. 24(B(1)(B). Rule 24 instructs the coutd consider whether “the intervention will unduly
delay or prejudice thadjudication of the original parties’ [here tBalvanplaintiffs’] rights.”

Fed. R. Civ. P24(b)(3). ‘Intervention under Rule 2d) iswholly discretionary and will be
reversed only for abuse of discretiorSbkaogon Chippewa Cmty. v. Bablti4 F.3d 941, 949
(7th Cir. 2000) (citingkeith v. Daley 764 F.2d 1265, 1272 (7th Cir. 1985)).

There is no dispute that tisehollplaintiffs acted promptly, filing their motion for leave
to intervene within a week of the filing of ti&alvanplaintiffs’ motion for class certification.

As discussed more fully above, batfisestand at veryearly stage of litigationthe substantive
motions that have been filed have yet to be fully briefed; and no discovery has been taken. T

Schollplaintiffs’ motion is timely SeeChippewa Cmty242 F.3d at 949 (“The purpose of the
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requirement is to prevent a tardy intervenor from derailing a lawstninngtght of the
terminal.” (alteration and quotation omitted)).

As for undue delay, the entire purpose of$iebollplaintiffs’ interventionrequesis to
convince the court to delay the adjudication of@advanplaintiffs’ claims. YettheGalvan
plaintiffs do not oppose th&chollplaintiffs’ motion for leave to intervenéough they
vehemently oppose any delay heBeeResp. Opp’n Mot. tinterveneandStay3—-14, ECF
No.51. As discussed below, tlEalvanplaintiffs argue that time is of the essence given the size
of the proposed class atttk deadlines of Decemb@&il, 2020jn the CARES Act.

Thequestion of whether thgchollplaintiffs have “a claim or defense that shares with the
main action a common question of lawfact” atfirst seemstraightforward. Fed. R. Civ.
P.24(b)(1)(B). The Schollplaintiffs argue that thegrepotential classnembersere and they
have filed claims in the Northern District of California that are nearly identctieGalvan
plaintiffs’ claims SeeMot. to Intervene an8tay8-9, ECFNo. 42.

But the Schollplaintiffs do notseek to press any of thoslaimsbefore this court now or
in the future. See id Rather, they seek to enter tliigation solelyto pause it until their motion
for classcertificationis decided.ld. at 14. Part of the difficulty here arises from the failure of
the Schollplaintiffs to complywith Rule 24(c), which required their motion to intervene to “be
accompanied by a pleading that sets out the claim or defense for which interiseatioght.”
Ratherthan identify any clainor defense they wish to advance here or interest they have in the
outcome of their motion to stay, tBehollplaintiffs “suggest that the information related to their
request for a stay may aid tbeurt with case management, inding how this case relates with

the Scholllitigation, how developments in one case might affect the other, and how one or both
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cases should be managed to maximize efficiency and avoid wadte.'to Interveneand
Stay 8.

On one hand, th8chollplaintiffs cite C.F.T.C. v. Nowakin which the government was
permitted to intervene to move to stay a civil suit pending the outobmeriminal trial. 2020
WL 3050225, at *2 (N.D. lll. June 8, 2020). On the other hanleaat two district courtsdve
denied motiongor permissive interventiofsolelyfor the purpose of securing a stay.”
Hughes v. Kore of Ind. Enter., In@013 WL 312868, at *1 (S.D. Indan.25, 2013) (citing
Tech Licensing Corp. v. Thomson, Iné84 F. Supp. 2d 1206, 12(EZ.D. Cal. 2010)). These
decisions reason that the fact that the propogedvenor’sclaimsin another suit “share
common questions of law and fact with those asserted in this case is irrel¢trenpifoposed
intervenor] does not seek to assert thdaems in this matter.”ld. at *2.

These decisions cdre harmonizedy looking to the interests of the proposed
intervenors In Nowak thefederal governmergoughtto protect interests in a pending criminal
case andorestallthe possibility of the criminal defendant using civil discovery to gain an
advantage. 2020 WL 3050225, at s2e als®.E.C. v. Kanodial53 F. Supp. 3d 478, 481-82
(D. Mass. 2015). No such independmterestexisted inHughes Reading these cases together,
permissive interventiors available to move to stay but remlelyto stay the main suithe
motion tostaymust identifysome concrete and particularizaterest of thgroposed intervenor
the stay is likely to protectCf. Griffith v. Univ. Hosp., L.L.C.249 F.3d 658, 662 (7th Cir. 2002)
(affirming denialof leave to intervenbecause the benefit to the proposed intervenor
“consist[ed] solelyof the convenience of the moving party, as opposed to the presenfadion

access to information otherwise unattain&bld his principle accords with the Seventh Circuit
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rule thatthe proposed intervenanusthave Articlelll standing? City of Chi v. FEMA 660 F.3d
980, 987 (7th Cir. 2011)

The Schollplaintiffs appear to be running afoold the thirdparty standing doctrine.
Theydo not explain howontinuing proceeding®r granting a stay, in this cowvill prejudice
them. On the contrary, they stétat “both courts are perfecthquipped tdhandlethis
litigation.” Mot. to Intervene andt8@y 15. Rather thaassertheir own interests, thegrgue that
a stay is warranted to conserve the resources of defendants and thisdcoddwever
benevolent, undéArticle Il standing doctrinea party “generally must assert his own legal
rights andnterests andannot rest his claim to relief on the legal rigghit interests of third
parties.” Kowalski v. Tesmeb43 U.S. 125, 129 (2004) (quotikgarth v. Seldind22 U.S. 490,
499 (1975)).

But this court need not, and does not, rest its decision on a statelergnination The
considerationsliscussed above warraenying theSchollplaintiffs leave to intervene as a
matter of discretiojregardles®f whether theyhave standingSeeReid L. v. lll.State Bd. of
Educ, 289 F.3d 1009, 1019 (7@ir. 2009 (affirming denial of motiorior permissive
intervention based aie“untimely nature of the reasts, the prejudice that the existing parties
to the case would suffer, and the questionable nature of tHenpgees the proposed
intervenors would suffer”). Defendants have demonstithiidhey ardully cognizant ofthe
pendency of both actions and that they are quite capable of protecting thantenests. They
have done so in respsgito theGalvanplaintiffs’ motion to expeditériefing. To date, both

courts have alsshown an ability andillingnessto coordinate these cagespromote theiijust,

2 As Judge Hamilton noted the order grantinghe Galvanplaintiffs’ motionto intervenethe Ninth Circuit rule
differsin thisrespect.SeeScholl ECFNo. 43 at 5 (quotinddeckman Indus., Inc. v. Int'l Ins. C866 F.2d 470, 473
(9th Cir. 1992)).
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speedy, and inexpensive resoluti@ecause the court has denied Sohollplaintiffs’ motion to
intervene, it does not reach their motion to stay, though sotheioktay argumentsaturally
bleed into the belownalysisof the Galvan plaintiffs’ motion to expedité.

[11. Motion to Set Expedited Briefing Schedule

At the outset, the court puts to rést suggestions that tHechollcase is more
procedurallyadvanced in any meaningful way. The fact that there is a briefing schedule in
Schollappears to be an artifact of a difference in Létalkes This court’'s Local Rule 78.3 does
not set a default briefing schedulepibvidessimply: “The court may set briefing schedule” on
motions. Judges of this court set briefing scheduléiseir discretion, depending on the needs of
the case and the partieB theSchollaction the local rules set a default briefisghedule, and
the defendants stipulated to an extension giving them a total of 28 days to respond to the
plaintiffs’ motion for class certificatioand preliminary injunctionDefendantglid not request
leave to take discoverySeeScholl ECFNo. 28.

Without discussingvhy they agreedo a briefing schedule irScholl defendants ask this
court tostay ordelay briefing on th&alvanplaintiffs’ motions for classertificationand partial
summary judgment until their answer deadline of Oct8h@020. Resp Opp’n Mot. toSe
Expedited Br. Schedule 11-12, EQB. 50. Defendantsepresent that they ne&the to
investigateplaintiffs’ claimsand prepare motionto dismiss the complaint. Defendants
anticipate that the motion withisecertain thresholgurisdictional issues such asvereign

immunity. Id. Additionally, defendants assert that they have not had the opportunity to depose

3 The Schollplaintiffs also argue that they should be permitted to intervene bettaystsuspect” that th&alvan
plaintiffs may not be actin thebest interestof the class. Mot. ttnterveneandStay (quotingCrawfordv.
Equifax Payment Servs., In2Q1 F.3d 877, 880 (7th Cir. 2000)\though assuring that any class counsel is
“adequate” is an important interest, Fed. R. Ci23{a)(4), theschollplaintiffs seek limited intervention; they do
not ask to participate in any classrtificationdecsion. Seeligas ex rel. Fostev. Maram 478 F.3d 771, 775 (7th
Cir. 2007).
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either of theGalvanplaintiffs (which theysay they'‘typically” would do), gather needed records,
or conduct other unspecified discovery needed to oppas#iffs’ motions. Id. at 12.

The court recognizes thplaintiffs’ partial motion for summary judgment seeks a final
reolution ofthe APA claimswhile theSchollplaintiffs seek preliminary relief. Nonetheless,
proceduralehicleexists foraddressing a contention that defendants need more time to respond
to a summary judgment motiorard itis not delaying the setting of a briefing schedule. A
summary judgment motion may be filed "at dimye until 30 days after the close of all
discovery.” Fed. R. Civ. P. 56(b)[T]he fact that discovery is not completendeed has not
begun—need not defeat [a motion for summary judgmehitjdterloo Furniture Components,

Ltd. v. Haworth, InG.467 F.3d 641, 648 (7th Cir. 2006) (quotifug. Nurses' Assw lllinois,

783 F.2d 716, 729 (7th Cir. 198@rackets in origina)) accordChambers v. Am. Trans Air,

Inc., 17 F.3d 998, 1002 (7th Cir. 1994). If defendants need additional time to respond to the
partial motion for summary judgmeonce a briefing schedule has been thetymayfile an
appropriate affidavit or declaration under Ra&d). They have not done so, and their response
to the motion texpedite, besides not being an affidavit, lackssgheificity required by
Rule56(d). See generallgmith v. OSF HealthCargys, 933 F.3d 859, 864-65 (7th Cir. 2019).

There is also a procedural rwiader whichdefendantsor any other party, may pursue
pre-answer discoveryee Fed. RCiv. P. 26(d)(1). Againjefendantsio not suggest that they
have even considered using it. Nor do they say why they could not. The point here is not that
defendantsnust use these tools but rather thiate a briefing schedule is seéteywill have
adequate procedural tools availablehiiem to solveiny poblemscaused by the plaintiffs’

efforts to expedite the case
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Defendants alsdo not explain why they needwait 45 days to raise their jurisdictiain
arguments in a motion to dismisSeeResp.11-12. These issuemuldalsobe raisedn the
Schollaction and that appears to have happened. An examination of defémdgptsse filed
September 1, 2020, in tiBxhollaction reveals that the government articulated several threshold
jurisdictiond arguments€.g, standing, ripeness, and sovereign immunig§ge SchollECF
No. 44 at 9-16. Indeedefendants’ jurisdictionargumentcomprisemostof the argument
section of their response brighee id Conspicuouslyjefendantslo notrequest leave to take
discovery ortlassactionissues, or anything else, iBcholl See idat 1719. No explanation
has been provided. Defendants’ contenti@tthey need over a month to investigate a possible
motion to dismiss accordingly risdhollow.

What, then, should the briefing schedule be? pdrées seek to draw tlweurtinto the
merits of thependingmotions(here and in the&Schollaction)to formulate a schedul€eThis is
inappropriate and the couwteclinesto wade into the merits.

The Galvanplaintiffs contend that time is of the essence because the CARES
includes a deadline of Decemigdr, 2020. After the deadline, nooeomic assistangeayments
may be sentSee26 U.S.C. 8§ 6428)(3)(A) (“The Secretary shall, subject to the provisions of
this title, refund or credit any overpayment attributable to this sectiopiaéyras possible No
refund or credit shall be made allowed under this subsection after December 31, 2020.”).

Defendantsespondhat the Decembedl, 2020, deadlin@as a red herring because
Congress structured the economic assistance payments as a taxSae2itU.S.C. § 6428(a).
Under defendants’ view of the statute, there is no entitlement to an economanassyment.
And any class member who do not receive a payrime2020 will still be able to file an income

tax returnfor tax year 2020 and claim the credit.

10
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In reply, plaintiffs point to another provision die CARESAct governing how the IRS
is to reconcile the amount of an economic impact payment with the tax (fed26 U.S.C.
§6428(e). Thestatute statesThe amount of credit which would (but for this paragraph) be
allowable under this section shall be reduced (but not below zerog bgdhegate refunds and
credits made or allowed to the taxpayer under subsection (f),” which governs they@epa
checks sent by the IRS in 2021@l. 8 6428(¢1). Plaintiffsread the phrase “not below zero” to
mean that if a person turns dgathave received an overpayment, the overpayment does not need
to berepaid See id

These merits issues amet yet fully briefed, and this court expresses no vieshem
now. As the foregoing discussion of the developing stat@@ymentsiemonstrates, both
sides havaonfrivolous argumeniatleastnonfrivolous enough tbenefitfrom full briefing.
Until these issues have been briefed, the court considers it prudent to set a somewhateaggressi
briefing schedulé. Defendantstegponses will be due on September 15, 2020, which ghea
as much time (28 daysnce thanotionswere filed as they had to respond to theholl
plaintiffs’ motion forclasscertificationand for preliminary injunction.

V. Conclusion

For the reasonstated theSchollplaintiffs’ motionfor leave to intervene (ECRo. 42) is

denied. Plaintiffs’ motiorio set an expedited briefing schedule (BQF 33) is granted.

Defendants’ response pdaintiffs’ motion for class certificatio(ECFNo. 16) and motion for

4 At the hearing held August 25, 2020, thalvanplaintiffs represented that that they have reason to believe that the
IRS will require substantial time to procgssymentdo members of the proposed clasger two months Haintiffs
accordingly argue that they neaduling as soon as possiltlet no later than Octobdr5, 2020 (aleadlinethe court
cannot find in eithethe statute or a regulation). While not entirdgacon this point defendantscounselppeaed

to agree with the basic premise of plaintiffs’ piosi.

11
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partialsummary judgment (ECRo. 18) is due on or before September 15, 2020. Any reply is
due on or before September 22, 2020.
Dated: Septembet, 2020 /sl

Joan B. Gottschall
United States District Judge
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