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MEMORANDUM OPINION AND ORDER 

 
The Department of Homeland Security and its agencies administer grant 

programs pursuant to statutory authority and funded by congressional 

appropriations. The grants cover everything from transit safety to nuclear weapon 

detection. Grant recipients must abide by the DHS Standard Terms and Conditions. 

Following a series of Executive Orders, DHS added new provisions in the Standard 

Terms and Conditions requiring recipients to certify that they will not operate any 

programs that promote diversity, equity, and inclusion in violation of federal anti-

discrimination law, and requiring recipients to comply with all Executive Orders 
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related to grants. Nine cities and counties who rely on DHS grants for substantial 

portions of their budgets filed this case to set aside the new provisions for being ultra 

vires unconstitutional conditions, and for violating the Administrative Procedure Act. 

Those plaintiffs now seek a preliminary injunction to prevent enforcement of the 

challenged conditions before accepting this year’s grant awards. For the reasons 

below, the plaintiffs’ motion for a preliminary injunction is granted in part.  

I. Legal Standards 

“A plaintiff seeking a preliminary injunction must establish that he is likely to 

succeed on the merits, that he is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in his favor, and that an injunction 

is in the public interest.” Winter v. Nat. Res. Def. Council, Inc., 555 U.S. 7, 20 (2008); 

see also Richwine v. Matuszak, 148 F.4th 942, 952 (7th Cir. 2025). “[A]n applicant for 

preliminary relief bears a significant burden, even though the Court recognizes that, 

at such a preliminary stage, the applicant need not show that it definitely will win 

the case.” Illinois Republican Party v. Pritzker, 973 F.3d 760, 763 (2020)). 

II. Background 

Congress appropriates billions of dollars each year to grant programs to 

support public safety and disaster recovery. [1] ¶ 29.1 Most of those grant programs 

are administered by the Department of Homeland Security and its agencies, most 

commonly the Federal Emergency Management Agency. [1] ¶ 29. Those funds go to 

state and local governments across the country. [1] ¶ 30. Plaintiffs here are local 

 
1 Bracketed numbers refer to entries on the district court docket. Referenced page numbers 
are taken from the CM/ECF header placed at the top of filings.  
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governments from seven states that rely on funding from DHS grant programs to 

support their emergency-management functions. [1] ¶¶ 15–23, 30.  

Immediately after taking office in January 2025, the President issued a series 

of Executive Orders pertaining to federal grants and diversity, equity, and inclusion 

initiatives. See Exec. Order No. 14,151, 90 Fed. Reg. 8339 (Jan 20, 2025); Exec. Order 

No. 14,173, 90 Fed. Reg. 8633 (Jan. 21 2025). Those Executive Orders direct the head 

of each agency to “terminate, to the maximum extent allowed by law,” all DEI grants 

and all DEI performance requirements for grantees. Exec. Order No. 14,151, 90 Fed. 

Reg. 8339, § 2(b)(i) (Jan 20, 2025).  

In April 2025, DHS issued new Standard Terms and Conditions for Fiscal Year 

2025. The new Terms and Conditions, Version 3 for Fiscal Year 2025, include the 

following provisions: 

XVII. Anti-Discrimination 

Recipients must comply with all applicable Federal anti-discrimination 
laws material to the government’s payment decisions for purposes of 
31 U.S.C. § 372(b)(4) [sic].2 

(1) Definitions. As used in this clause – 

(a) DEI means “diversity, equity, and inclusion.” 

(b) DEIA means “diversity, equity, inclusion, and accessibility.” 

(c) Discriminatory equity ideology has the meaning set forth in 
Section 2(b) of Executive Order 14190 of January 29, 2025. 

 
2 The Department likely meant to cite 31 U.S.C. § 3729(b)(4), the definition of “material” 
under the False Claims Act. 
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(d) Federal anti-discrimination laws mean Federal civil rights law 
that protect individual Americans from discrimination on the 
basis of race, color, sex, religion, and national origin. 

(e) Illegal immigrant means any alien, as defined in 8 U.S.C. 
§ 1101(a)(3), who has no lawful immigration status in the United 
States. 

(2) Grant award certification. 

(a) By accepting the grant award, recipients are certifying that: 

(i) They do not, and will not during the term of this financial 
assistance award, operate any programs that advance or 
promote DEI, DEIA, or discriminatory equity ideology in 
violation of Federal anti-discrimination laws; and 

(ii) They do not engage in and will not during the term of this 
award engage in, a discriminatory prohibited boycott. 

(iii) They do not, and will not during the term of this award, 
operate any program that benefits illegal immigrants or 
incentivizes illegal immigration.3 

(3) DHS reserves the right to suspend payments in whole or in part 
and/or terminate financial assistance awards if the Secretary of 
Homeland Security or her designee determines that the recipient has 
violated any provision of subsection (2). 

(4) Upon suspension or termination under subsection (3), all funds 
received by the recipient shall be deemed to be in excess of the 
amount that the recipient is determined to be entitled to under the 
Federal award for purposes of 2 C.F.R. § 200.346. As such, all 
amounts received will constitute a debt to the Federal Government 
that may be pursued to the maximum extent permitted by law. 

XXXI. Presidential Executive Orders 

Recipients must comply with the requirements of Presidential Executive 
Orders related to grants (also known as federal assistance and financial 
assistance), the full text of which are incorporated by reference. 

 
3 Plaintiffs do not challenge the immigration conditions, which are the subject of ongoing 
litigation not before this court. See State of Illinois v. Federal Emergency Management 
Agency, 25-cv-00206-WES (D.R.I.).  
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[1-1] at 7–8, 10. These conditions are attached to all DHS grant awards. [1] ¶ 158.  

Plaintiffs challenge these changes to the DHS Standard Terms and Conditions 

as incorporated into nine grant programs: the Emergency Management Performance 

Grant Program, the Homeland Security Grant Program, the Assistance to Firefights 

Grant Program, the Hazard Mitigation Assistance Program, the Port Security Grant 

Program, the Staffing for Adequate Fire and Emergency Response (SAFER) Grant 

Program, Fire Prevention and Safety Grants, the Transit Security Grant Program, 

and the Securing the Cities Grant Program. [1] ¶¶ 37–38. Except for the Securing the 

Cities Grant Program, all those initiatives are administered by FEMA. [1] ¶¶ 37–38. 

Plaintiffs contend that, through its new Standard Terms and Conditions, DHS is 

imposing unconstitutional conditions on hundreds of millions of dollars in federal 

funding that they depend on for critical public services. [1] ¶ 10.4 

The government maintains that the conditions do nothing of the sort—rather, 

the conditions only require grantees to comply with the law, something they have 

always been required to do. [62] at 16. Plaintiffs, however, “have never been asked to 

certify compliance with all federal anti-discrimination laws in implementing non-

federally funded programs.” [64] at 6. Nor were prior conditions to comply with 

“relevant executive guidance” drafted as broadly as the Presidential Executive Orders 

Condition’s requirement to comply with all “Presidential Executive Orders related to 

 
4 Plaintiffs also identify other ways in which the Department appears to be implementing the 
Executive Orders on diversity, equity, and inclusion. For example, the FEMA Preparedness 
Grants Manual requires grant recipients to state whether they have “any diversity, equity, 
and inclusion practices” when requesting reimbursement. [42] at 66.  
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grants.” [64] at 6. Adding to plaintiffs’ confusion: central terms like “discriminatory 

prohibited boycott” and “related to grants” are not defined. See [1-1]. And plaintiffs 

assert that the certification conditions could be read to require them to adopt or 

anticipate the government’s view on what diversity, equity, and inclusion 

programming entails. [41] at 21. 

At the time of filing the complaint, plaintiffs faced October 24 and October 25, 

2025, deadlines for accepting grant awards. [20] ¶ 1. In exchange for plaintiffs 

forgoing a motion for a temporary restraining order, defendants agreed to extend the 

deadline to respond to the grant awards to November 24, 2025. [20] ¶ 3. On November 

20, 2025, the government agreed to extend the deadline for plaintiffs to accept any 

grant award or funding related to this case to no earlier than December 31, 2025. [70] 

¶ 4.  

III. Analysis 

A. Jurisdiction 

“Federal courts are courts of limited jurisdiction: It is to be presumed that a 

cause lies outside this limited jurisdiction, and the burden of establishing the 

contrary rests upon the party asserting jurisdiction.” Ware v. Best Buy Stores, L.P., 

6 F.4th 726, 731 (7th Cir. 2021) (quoting Hart v. FedEx Ground Package System, Inc., 

457 F.3d 675, 679 (7th Cir. 2006)) (cleaned up). Subject-matter jurisdiction is a 

threshold question that must be resolved before the merits may be addressed. 

Gilbank v. Wood Cnty. Dept. of Human Services, 111 F.4th 754 (7th Cir. 2024).  
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 Standing 

Standing is an indispensable part of plaintiffs’ case. Lujan v. Defs. of Wildlife, 

504 U.S. 555, 561 (1992). “To establish standing under Article III of the Constitution, 

a plaintiff must demonstrate (1) that he or she suffered an injury in fact that is 

concrete, particularized, and actual or imminent, (2) that the injury was caused by 

the defendant, and (3) that the injury would likely be redressed by the requested 

judicial relief.” Thole v. U. S. Bank N.A, 590 U.S. 538, 540 (2020). “[S]tanding is not 

dispensed in gross; rather, plaintiffs must demonstrate standing for each claim that 

they press and for each form of relief that they seek.” TransUnion LLC v. Ramirez, 

594 U.S. 413, 431 (2021). 

For cases seeking prospective relief, the alleged injury must be “imminent”—

meaning it must be “certainly impending” and not merely a “possible future injury.” 

Clapper v. Amnesty International USA, 568 U.S. 398, 409 (2013) (emphasis in 

original). But it is “well-established that pre-enforcement challenges are within 

Article III.” File v. Martin, 33 F.4th 385, 389 (7th Cir. 2022). The threatened 

enforcement is “sufficiently imminent” when the plaintiffs allege that they intend to 

“engage in a course of conduct arguably affected” by the challenged provision, and 

there is “a credible threat of prosecution thereunder.” Sweeney v. Raoul, 990 F.3d 555, 

559 (7th Cir. 2021). Plaintiffs do not need to show or confess that their conduct will 

actually violate the challenged conditions if enforcement against them is likely. 

Brown v. Kemp, 86 F.4th 745, 761 (7th Cir. 2023). The “enforcement” at issue here is 

the imposition of the challenged grant conditions on plaintiff’s conduct. The 

challenged conditions require plaintiffs to take actions—certifications and acts of 
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compliance that they otherwise would not take—to receive federal funds that they 

have been awarded or reasonably expect to be awarded this fiscal year. 

All plaintiffs have standing to challenge the imposition of the DHS Standard 

Terms and Conditions. Plaintiffs have submitted declarations attesting that they 

have all received in the past and applied for at least one of the listed grants, and at 

least one plaintiff has received in the past and applied for each listed grant. See [43]. 

The new DHS Standard Terms and Conditions are effective now and will be inserted 

into all DHS grants in the 2025 fiscal year. Accordingly, all plaintiffs are threatened 

with the imposition of the DHS Standard Terms and Conditions onto the receipt of 

awarded funds.  

That some of the plaintiffs are subrecipients of some of the grants does not 

defeat their standing. By the express language of the DHS Standard Terms and 

Conditions, they apply and “flow down to subrecipients unless a term or condition 

specifically indicates otherwise.” [1-1] at 2. No such carveout appears in any of the 

challenged conditions, and so subrecipients suffer the same injuries as any other 

recipient. See City of Evanston v. Sessions, No. 18-CV-4853, 2018 WL 10228461, *2 

(N.D. Ill. Aug. 9, 2018) (subrecipient had standing because it must accept conditions 

just like other would-be grantees). 

The alleged injuries are also fairly traceable to the defendants and would be 

redressed by the requested injunction. The conditions that plaintiffs allege will cause 

them harm are found in the Standard Terms and Conditions for grants issued by 

DHS and incorporated by reference into all its grant awards—unlawful enforcement 
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of those conditions would thus be fairly traceable to DHS. And although the flow of 

awarded funds to a subrecipient may depend on steps by the direct grantee, 

proximate cause is not the test for traceability. See Bennett v. Spear, 520 U.S. 154, 

171 (1997). Plaintiffs have offered the “relatively modest” showing necessary to 

establish that this conditional receipt of funding, whether as direct grantees or 

subrecipients, is fairly traceable to DHS. See id. 

An order stopping the conditions from being enforced against the plaintiffs 

would prevent the injury. That is all that is necessary for a case or controversy under 

Article III.  

 Tucker Act 

The Tucker Act confers jurisdiction exclusively to the U.S. Court of Federal 

Claims for contract actions against the United States exceeding $10,000. 28 U.S.C. 

§§ 1346(a)(2) & 1491(a)(1).  

The Supreme Court addressed the application of the Tucker Act to federal 

grants in Dep’t of Educ. v. California, 604 U.S. 650 (2025) (per curiam) and Natl. 

Insts. of Health v. Am. Pub. Health Assn., 145 S.Ct. 2658 (2025) (per curium).5 While 

the Supreme Court’s “interim orders are not conclusive as to the merits, they inform 

how a [lower] court should exercise its equitable discretion in like cases.” Trump v. 

Boyle, 145 S.Ct. 2653, 2654 (2025).  

 
5 See also California v. U.S. Department of Education, No. 25-CV-10548-AK, 2025 WL 
3165713 (D. Mass. Nov. 13, 2025); City of Chicago v. U.S. Dept. of Homeland Sec., No. 25-CV-
5463, 2025 WL 3043528 (N.D. Ill. Oct. 31, 2025). 
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As discussed in National Institutes of Health, a district court has no 

jurisdiction to order relief designed to enforce any obligation to pay money pursuant 

to a federal grant.6 Natl. Insts. of Health, 145 S.Ct. at 2659. When the relief sought 

is only to vacate guidance documents, however, and does not require payment of 

money, that is a standard APA challenge that district courts have original jurisdiction 

over. Id. at 2661 (Barrett, J., concurring).7 

Plaintiffs here do not challenge the termination of any grant or seek any relief 

that would obligate the government to pay money. [1]. They only seek an order 

prohibiting DHS and its agencies from enforcing provisions of its Standard Terms 

and Conditions—the relief left undisturbed by National Institutes of Health. 145 S.Ct. 

at 2661 (Barrett, J., concurring). The Tucker Act does not apply to this case.  

B. Administrative Procedure Act 

The Administrative Procedure Act requires courts to “hold unlawful and set 

aside agency action” that is “(A) arbitrary, capricious, an abuse of discretion, or 

otherwise not in accordance with law; (B) contrary to constitutional right, power, 

privilege, or immunity;” or “(C) in excess of statutory jurisdiction, authority, or 

limitations.” 5 U.S.C. § 706. 

 
6 For sums over $10,000. 28 U.S.C. §§ 1346(a)(2).  
7 The Court in National Institutes of Health split 4-1-4, with four justices voting to deny the 
stay in full, four justices voting to grant the stay in full, and Justice Barrett providing the 
deciding fifth vote to grant the stay in part. 145 S.Ct. at 2659. Because her vote decided the 
application, I view her concurrence as instructive.  
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 Reviewability 

The APA does not apply to “agency action [that] is committed to agency 

discretion by law.” 5 U.S.C. § 701(a)(2). That is not a jurisdictional bar but instead 

gets to the merits of whether the plaintiff can show the agency action was unlawful. 

Builders Bank v. Fed. Deposit Ins. Corp., 846 F.3d 272, 274 (7th Cir. 2017). It is also 

a narrow exception, only applicable in “those rare circumstances where the relevant 

statute is drawn so that a court would have no meaningful standard against which to 

judge the agency’s exercise of discretion.” Weyerhaeuser Co. v. U.S. Fish and Wildlife 

Serv., 586 U.S. 9, 23 (2018) (quoting Lincoln v. Vigil, 508 U.S. 182, 191 (1993)).8 

All the statutes relevant to the grants here provide meaningful standards by 

which a court could conduct judicial review. See 6 U.S.C. § 762 (ordering the FEMA 

Administrator to implement the Emergency Management Performance Grants 

program and make grants available according to statutory authorization and an 

apportionment formula); 6 U.S.C. §§ 603–09 (ordering the Secretary of Homeland 

Security to establish the Homeland Security Grant Program according to a detailed 

statutory scheme); 15 U.S.C. § 2229 (authorizing the FEMA Administrator to award 

Assistance to Firefighters Grants for enumerated purposes); 42 U.S.C. § 5170c 

(authorizing the President to issue Hazard Mitigation Assistance Grants according 

to criteria and percentage formulas); 46 U.S.C. § 70107 (ordering the Secretary of 

Homeland Security to allocate Port Security Grant funds on the basis of risk and 

 
8 The government’s brief omits the phrase “lump-sum appropriation” from the quoted 
language in Lincoln. Contrast [62] at 21 with Lincoln, 508 U.S. at 192. What an agency 
chooses to do with its lump-sum appropriation—as was the case in Lincoln—is distinct from 
grants an agency is expressly directed by statute to issue—as is the case here.  
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requiring the same to submit a report to Congress describing the methodology); 

15 U.S.C. § 2229a (setting criteria for the FEMA Administrator to make SAFER 

Grants available to fire departments); 6 U.S.C. § 1135 (ordering the Secretary of 

Homeland Security to establish the Public Transportation Security Assistance Grant 

Program according to a detailed statutory scheme); 6 U.S.C. § 596b (similar, for the 

Securing the Cities Program).  

The government cites Milk Train, Inc. v. Veneman, 310 F.3d 747 (D.C. Cir. 

2002), as an example of a case where the decision to impose conditions on a specific 

grant was committed to agency discretion. [62] at 21. But the statute at issue in Milk 

Train does not resemble any of the statutes relevant here. See 310 F.3d at 751 

(“Congress provided that the moneys for 1999 economic losses were to be used ‘to 

provide assistance directly to … dairy producers, in a manner determined 

appropriate by the Secretary.’”) The funds in Milk Train were a lump sum untethered 

to any statutory reference point, and the Secretary of Agriculture was expressly 

vested with discretion. Id. at 752. Not so here. The presumption of unreviewability 

for allocations of funds from lump-sum appropriations does not apply.  

The imposition of the challenged conditions must also be a “final agency action” 

to be reviewable. 5 U.S.C. § 704. For an agency action to be final it “must represent 

the ‘consummation’ of an agency’s decisionmaking process and must determine 

‘rights or obligations.’” Driftless Area Land Conservancy v. Rural Utilities Serv., 

74 F.4th 489, 493 (7th Cir. 2023) (citing Army Corps of Engineers v. Hawkes Co., 
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578 U.S. 590, 597 (2016)). “In other words, § 704 asks whether a ‘terminal event’ has 

occurred.” Id. (citing Salinas v. Railroad Retirement Board, 592 U.S. 188, 194 (2021)). 

The Department of Homeland Security’s insertion of the challenged provisions 

into its Standard Terms and Conditions is such a terminal event. See City of Chicago 

v. Barr, 961 F.3d 882 (2020) (treating grant conditions as final agency action). The 

decision to include the challenged conditions in the DHS Standard Terms and 

Conditions is a final agency action that has not been committed to agency discretion 

and is thus reviewable.  

 Arbitrary and capricious 

“The APA’s arbitrary-and-capricious standard requires that agency action be 

reasonable and reasonably explained.” Fed. Commun. Comm’n v. Prometheus Radio 

Project, 592 U.S. 414, 423 (2021). I must not substitute my own policy judgment for 

DHS’s; my role when conducting arbitrary-and-capricious review of an agency action 

is limited to ensuring “that the agency has acted within a zone of reasonableness and, 

in particular, has reasonably considered the relevant issues and reasonably explained 

the decision.” Id. If an agency is changing its position on a policy, and “its new policy 

rests upon factual findings that contradict those which underlay its prior policy” or 

“its prior policy has engendered serious reliance interests that must be taken into 

account,” it must provide a more detailed justification than what would suffice for a 

new policy. F.C.C. v. Fox TV Stations, Inc., 556 U.S. 502, 515 (2009).  

Defendants do not attempt to argue that they acted reasonably when 

considering and implementing the challenged conditions. See [62]. They only argue 

that the conditions are not a change of position and that the plaintiffs do not have a 
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reliance interest in not having to abide by the conditions. [62] at 28–29. Both 

arguments miss the mark. 

The challenged conditions are new. While previous iterations of the DHS 

Standard Terms and Conditions enumerated specific statutes that grantees certified 

compliance with, nothing in the record suggests that earlier versions of the Terms 

and Conditions ever included a broad certification that grantees comply with all 

federal anti-discrimination laws, including ones directed at conduct unrelated to the 

project funded by the grant. See DHS Standard Terms and Conditions, 

https://perma.cc/465R-ED6N (DHS Standard Terms and Conditions going back to 

2016 do not include such provisions). True, past Terms and Conditions referenced 

“relevant” or “applicable” federal laws and executive guidance, but they did not 

extract a promise—under express threat of False Claims Act liability—that a grant 

recipient complied with all anti-discrimination laws on the books, whether related to 

funding or not. Id.9 

Plaintiffs have also demonstrated a reliance interest in the former conditions. 

They have relied on receiving these grants for years subject to lawful terms and 

conditions, and while they have always had an obligation to follow the law, their grant 

funding has never been dependent on conforming to statutes unrelated to 

congressional appropriations. Budget planning relies on these grants, and inserting 

 
9 At the hearing on plaintiffs’ motion for preliminary injunction, the government conceded 
that conditioning grant funds on refraining from discriminatory prohibited boycotts was new 
and that the term “discriminatory prohibited boycott” was undefined. There is no explanation 
in the record for this novel funding condition, and its adoption was arbitrary and capricious. 
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an obligation to certify as to all independently funded programs within a municipality 

unsettles expectations. 

Even if defendants were correct that there has been no change of position and 

plaintiffs did not have a reliance interest, it would not matter—failure to provide any 

explanation for a final agency action is arbitrary and capricious under even the most 

lenient standard. See Encino Motorcars, LLC v. Navarro, 579 U.S. 211, 221 (2016) 

(when an “agency has failed to provide even that minimal level of analysis, its action 

is arbitrary and capricious and so cannot carry the force of law”). While it is possible 

for the administrative record to “show so little controversy that the basis of an agency 

action is obvious from the record, with no need for an express explanation by the 

agency,” City Fed. Sav. & Loan Ass’n v. Fed. Home Loan Bank Bd., 600 F.2d 681 (7th 

Cir. 1979), this is not such a case. These provisions—apparently implemented to 

conform with Executive Orders changing the direction of enforcement policy from one 

presidential administration to the next—are controversial, and an express 

explanation was required. Without one, implementing the challenged conditions was 

likely arbitrary and capricious and thus unlawful.  

 Exceeding statutory authority 

While finding that the challenged conditions are likely arbitrary and capricious 

is enough to find a likelihood of success on the merits of plaintiffs’ APA claim, it fails 

to capture the central problem on which plaintiffs are likely to succeed: these 

conditions have nothing to do with the grant programs, as established by Congress, 

that DHS is trying to attach them to. “[A]n agency literally has no power to act … 

unless and until Congress confers power upon it.” Louisiana Pub. Serv. Commn. v. 
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Fed. Commc’n Comm’n, 476 U.S. 355, 357 (1986). Furthermore, for grants expressly 

appropriated by Congress, the Executive does not have the inherent authority “to 

condition the payment of such federal funds on adherence to its political priorities.” 

City of Chicago v. Sessions, 888 F.3d 272, 283 (7th Cir. 2018). The APA requires I 

exercise my “independent judgment in deciding whether an agency has acted within 

its statutory authority.” Loper Bright Enterprises v. Raimondo, 603 U.S. 369, 412 

(2024).  

None of the enabling acts for the grants relevant to this case authorize 

conditioning funds on a recipient’s DEI policies. There is also no freestanding statute 

that conditions the award of federal funds on refraining from DEI programming or 

on compliance with all federal anti-discrimination law. There is simply no statutory 

authority for DHS or FEMA to impose general anti-discrimination conditions on these 

grants.  

The same is true for the Executive Order Condition, which requires compliance 

with all “Presidential Executive Orders related to grants.” While the grant-

authorizing statutes often contain language permitting the executive to issue 

guidance, see, e.g., 15 U.S.C. § 2229a(2) (directing the FEMA Administrator to 

“establish and publish guidelines for determining what constitutes economic 

hardship”), it does not give DHS carte blanche to impose political priorities expressed 

in Presidential Executive Orders on grantees.  

Title VI, the only statute the government relies on, does not give DHS a 

statutory hook to condition grants on compliance with all anti-discrimination law or 
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all grant-related Executive Orders—it only provides authority to enforce compliance 

with 42 U.S.C. § 2000d. 42 U.S.C. § 2000d-1 (authorizing and directing all federal 

departments and agencies “to effectuate the provisions of section 2000d of this title” 

through regulations on financial assistance). While § 2000d prohibits discrimination 

“on the ground of race, color, or national origin,” it is limited to discrimination in 

those programs or activities receiving federal financial assistance. The challenged 

conditions reach beyond that, and use the grants to police recipients’ conduct outside 

federally funded activities.10 And while the Executive Order Condition is limited to 

those Executive Orders related to grants, it does not limit its obligations to those 

regarding race, color, or national origin. Title VI does not authorize a regulation of 

that breadth. 

Including these provisions in the DHS Standard Terms and Conditions was 

likely in excess of statutory authority and unlawful. 

 Contrary to constitutional power 

The APA also requires that agency action be set aside when it is “contrary to 

[a] constitutional right, power, privilege, or immunity.” 5 U.S.C. § 706(2)(B). 

Plaintiffs raise such a challenge under the APA in addition to independent 

constitutional challenges to the action for exceeding the agency’s statutory authority. 

[41] at 15–18. Having established the plaintiffs’ likelihood of success on the merits on 

 
10 The Anti-Discrimination Condition defines “Federal anti-discrimination laws” as “Federal 
civil rights law that protect individual Americans from discrimination on the basis of race, 
color, sex, religion, and national origin.” This seems to track Title VI and Title IX (by omitting 
disability or age) but would cover other statutes, like Title VII, which protects individuals 
from discrimination because of race and sex outside of federally funded programs. 
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statutory grounds, I abide by the “general obligation to refrain from unnecessary 

forays into constitutional law” and decline to resolve most of the constitutional issues, 

even on a preliminary basis. See Sapp v. Foxx, 106 F.4th 660, 665 (7th Cir. 2024) 

(citing Ashwander v. Tenn. Valley Auth., 297 U.S. 288, 341 (1936)).11  

But for the same reasons that the Standard Terms and Conditions are likely 

arbitrary and capricious and beyond statutory authority, they likely violate the 

separation of powers, and that overlap justifies discussion of the separation of powers 

problem. The Secretary cannot pursue the policy objectives of the executive branch 

through the power of the purse. Barr, 961 F.3d at 887. It is, of course, the President’s 

obligation to take care that the laws be faithfully executed, and enforcement of anti-

discrimination law through lawsuits, criminal prosecutions, and even creative False 

Claims Act cases are significant powers vested in the executive branch. But using the 

power of the purse to alter behavior is not the executive’s prerogative.  

Congress may delegate the specifics of some grants to agencies, including, for 

example, authorizing “such other terms and conditions as are determined necessary 

by the Secretary.” E.g., 6 U.S.C. § 1135(e). But all the applicable statutes and any 

discretion afforded by them, at least on the present record, are properly understood 

to require a connection to the grant project. See Barr, 961 F.3d at 899 (“If Congress 

meant to incorporate all law that applies to States or localities, that would be 

 
11 An independent cause of action for reviewing allegedly ultra vires agency action typically 
does not lie if there is another meaningful and adequate means of judicial review. See Bd. of 
Governors of Fed. Reserve System v. MCorp Fin., Inc., 502 U.S. 32, 43 (1991) (distinguishing 
case in which non-statutory judicial review was authorized and finding no such authorization 
in the instant case because a statute provided the plaintiff “with a meaningful and adequate 
opportunity for judicial review”).   
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accomplished by requiring compliance with ‘all federal law.’”). No catchall authority 

to enforce all federal anti-discrimination law as a condition to funding has been cited.  

The Secretary’s authority to suspend or terminate funding whenever she 

determines that a grantee has violated the Anti-Discrimination Condition 

exacerbates the separation of powers problem. While grant recipients have long 

operated with an understanding of Title VI and Title IX (for example), and worked 

with executive guidance that has varied over the years, they do not know what the 

Secretary of Homeland Security thinks are the limits of federal anti-discrimination 

law as applied to DEI programs. To allow the Secretary to control, without 

congressional direction, funds that Congress appropriated for a specific purpose 

arrogates to the executive a power it does not have under the Constitution.12 

Although plaintiffs are bound by anti-discrimination laws, including the Equal 

Protection Clause, unless those laws include congressional authority to tie funding to 

compliance, they do not delegate the power of the purse to the executive. To use 

funding to leverage compliance with anti-discrimination laws is a congressional 

power, and the attempt to do that through executive action here likely violates the 

separation of powers.13  

 
12 As explained in Dalton v. Spector, 511 U.S. 462, 472–74 (1994), not every executive act in 
excess of statutory authority is a judicially reviewable constitutional violation. But here, 
within APA review for agency action contrary to the Constitution, Dalton is beside the point. 
13 Similarly, the statutes funding the grants and programs in this case do not allow Executive 
Orders to control the distribution of funds.  
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C. Preliminary Injunction 

 Remaining factors 

Plaintiffs are likely to suffer irreparable harm if the challenged conditions are 

not enjoined. “Harm is irreparable if legal remedies are inadequate to cure it.” Life 

Spine, Inc. v. Aegis Spine, Inc., 8 F.4th 531, 545 (7th Cir. 2021). Legal remedies do 

not need to be wholly ineffectual to be inadequate—they only need to be “seriously 

deficient as compared to the harm suffered.” Id. A constitutional violation is almost 

always an irreparable harm. Ezell v. City of Chicago, 651 F.3d 684, 699 (7th Cir. 

2011). The constitutional violation plaintiffs have likely established here, injury to 

the separation of powers, is the sort of “intangible and unquantifiable interest” that 

naturally results in irreparable harm when infringed on. Id.; Barr, 961 F.3d at 892.  

The loss of money is ordinarily a tangible harm. But here, the ripple effects on 

budget plans, services to residents, and efforts to mitigate the harm from terrorism 

or natural disasters are not quantifiable. The point of funding for disaster 

preparedness, infrastructure security, and firefighting is that the money is an 

investment that generates intangible dividends in public safety and security. Losing 

this funding in the interim would lead to budget cuts that directly inhibit the missions 

of the law enforcement and fire departments that these grants were intended to 

support. See, e.g., [47] ¶¶ 9–12 (Assistance for Firefights Grant Program funding 

already awarded to the Chicago Fire Department is needed to replace end-of-life and 

non-compliant self-contained breathing apparatus cylinders and provide training on 

hazardous material safety); [53] ¶ 10 (the City of New Haven Office of Emergency 

Management relies on Emergency Management Performance Grant funding for 100% 
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of its non-salary operating budget). While going without money is not an irreparable 

harm, going without firefighters is.  

The final two factors—balance of the equities and public interest—merge into 

one because the injunction being sought is against the government. Nken v. Holder, 

556 U.S. 418, 435 (2009). The public interest is “served by an injunction in that it acts 

as a check on the executive’s encroachment of congressional power that violates the 

separation of powers.” Barr, 961 F.3d at 918. Once the movant establishes a 

likelihood that the government action was unconstitutional, “the balance of harms 

normally favors granting preliminary injunctive relief because the public interest is 

not harmed by preliminarily enjoining the enforcement of a statute that is probably 

unconstitutional.” Am. Civ. Liberties Union of Illinois v. Alvarez, 679 F.3d 583, 589–

90 (7th Cir. 2012).  

Granting the requested relief here would also not cause the sort of “disruptive 

effect[s]” on government operations that could tip the balance of the equities back in 

the government’s favor. See Trump v. Wilcox, 145 S.Ct. 1415, 1415 (2025). This is not 

a case where the executive is being deprived of his choice in officers to effectuate the 

laws, see id., or where the relief would significantly constrain the choices of how to 

effectuate the laws available to the executive, see Trump v. CASA, Inc., 606 U.S. 831, 

at 861 (“federal courts do not exercise general oversight of the Executive Branch”). 

The injunction requested here only prevents executive officers from enforcing select 

conditions that are likely unlawful and depart from the statutes enacted by the 

people’s representatives.  
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All four factors thus weigh in favor of granting a preliminary injunction.  

 Scope of relief 

The injunction is limited to the parties to this case. Defendants are enjoined 

from imposing Part C.XVII(2)(a)(i)–(ii) & XXXI of the 2025 DHS Standard Terms and 

Conditions on any plaintiff as a requirement for accepting a grant award issued under 

any of the statutory programs referenced in the complaint.14 Defendants cannot 

require plaintiffs to certify that they do not advance or promote DEI, DEIA, or 

“discriminatory equity ideology” in violation of Federal anti-discrimination laws, or 

that they do not engage discriminatory prohibited boycotts when they accept funds 

pursuant to DHS Standard Terms and Conditions. Defendants cannot demand 

compliance with unspecified and unknown (at the time of contracting) Executive 

Orders as a condition of funding. A separate injunction order accompanies this 

opinion. Fed. R. Civ. P. 65(d)(1)(C); MillerCoors LLC v. Anheuser-Busch Companies, 

LLC, 940 F.3d 922, 923 (7th Cir. 2019). 

Plaintiffs propose an injunction that attempts to close off any gaps or loopholes 

through which the government can make disaster preparedness grants and potential 

False Claims Act liability a means of furthering an agenda unrelated to the grants. 

 
14 Baltimore has already received $846,215.31 in funding from the Fire Prevention and Safety 
Grants Program for fiscal year 2025, which is subject to the 2025 DHS Standard Terms and 
Conditions. [44] ¶ 25. (Plaintiffs filed a supplemental chart detailing the status of their 
applicable grant applications, [69]. That chart is inconsistent with the declaration submitted 
by Baltimore Chief Administrative Officer Faith Leach. Contrast [44] ¶ 25 with [69-1] at 12. 
I rely on the sworn declaration for the purposes of this motion.) Defendants are enjoined from 
enforcing the challenged provisions included in Baltimore’s fiscal year 2025 Fire Prevention 
and Safety Grant award, and enjoined from enforcing the conditions in any grant that has 
been accepted by and funded to any plaintiff.   
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The agency action at issue here, and the one that plaintiffs have established some 

likelihood of success in having set aside, is the DHS Standard Terms and Conditions 

Part C.XVII.2(a)(i)–(ii) & XXXI. Enjoining those conditions, and no more, suffices to 

address the harm while preserving the status quo, recognizing that a preliminary 

injunction is an extraordinary form of relief, and avoiding overbreadth that could 

encroach on legitimate executive authority. 

Plaintiffs make much of their fear that the government will unilaterally use 

its understanding of “illegal DEI” to withhold money, or worse, penalize plaintiffs 

with False Claims Act lawsuits threatening treble damages. The government 

responds that disputes over the legality of specific practices and the truthfulness of 

certifications are ordinary legal disputes, and nothing in the rhetoric surrounding its 

imposition of the challenged conditions (for example, in the Attorney General’s July 

29, 2025 memo or the President’s Executive Orders) posits anything other than an 

intent to apply existing law. The fear that plaintiffs have of an overreaching executive 

is not a persuasive reason to enjoin any more than has been established to be a likely 

violation of law. This is a case or controversy over specific, likely unlawful terms, and 

at this stage of the litigation, an injunction against those terms is the appropriate 

remedy.  

D. Bond 

I may issue a preliminary injunction “only if the movant gives security” 

sufficient “to pay the costs and damages sustained by any party found to have been 

wrongfully enjoined or restrained.” Fed. R. Civ. P. 65(c). No bond is required, 

however, if “there’s no danger that the opposing party will incur any damages from 
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the injunction.” Habitat Educ. Ctr. v. U.S. Forest Serv., 607 F.3d 453, 458 (7th Cir. 

2010). 

For the same reasons the Tucker Act is inapplicable to this case, no bond is 

necessary. See supra III.A.2. The requested relief here does not require the 

defendants to spend any money; it only prevents them from imposing conditions they 

likely have no authority to impose. The preliminary injunction does not order the 

payment of money that the government might not be able to recoup; it only limits the 

conditions DHS can impose on a grant. If the injunction turns out to be wrongful, the 

defendants will not have incurred any damages, because any grants awarded will still 

have been consistent with the public-safety and emergency-preparedness programs 

authorized by Congress. I set a nominal bond at $100.  

IV. Conclusion 

Plaintiffs’ motion for a preliminary injunction, [40], is granted in part. Enter 

Preliminary Injunction Order.  

 

ENTER: 

       ___________________________ 
       Manish S. Shah 
       United States District Judge 
Date: November 21, 2025 
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