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STATEMENT

This case is currently on appeal before the Unite@Staburt of Appeals for éhSeventh Circuit. Whil
the appeal was pending, the United States filed a Hadela of Civil Procedure 12(b)(1) motion to dism|ss
contending that the United States’ removal of this casa ftate court was improper such that this court never
acquired subject mater jurisdiction. On June 4, 2010¢thigt concluded that because this case was on appeal,
this court lacked jurisdiction to rule on the motitndismiss and denied the motion without prejudige.
Thereafter, the United States moved for “entry of ancetilie ruling or to dismiss for lack of subject mafter
jurisdiction.” Federal Rule of Civil Procedure 62.1(a) provides:

If a timely motion is made for relief that the colacks authority to grdarbecause of an appeal
that has been docketed and is pending, the court may:

(1) defer considering the motion;
(2) deny the motion; or

(3) state either that it would grant the motiothié court of appeals remands for that purpose or
that the motion raises a substantial issue.

Fed R. Civ. P. 62.1(a).

Dr. Seidlin argues that this court has, in effetteady chosen option (1) under Rule 62.1(a) whgen it
denied the government’s motion to dismiss withprgjudice on June 4, 2010. This point is well-takgn.
However, given this court’s familiarity with the prateal history of this case, the court now finds it prugent
to consider the issue further under Rule 62.1 anddoei an indicative ruling. After consideration of [the
foregoing options, the court concludeattit does have subject matter jurigatin over the claims alleged agaifst
the United States in this case and, pursuant to Rule 62.1(a)(2), denies the United States’ motion to gjsmiss.

. PROCEDURAL HISTORY
Plaintiff, Gloria Rodas, individuly and as administrator of thetate of the decedent infant Andiea
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STATEMENT

Rodas, originally filed this lawsui the Circuit Court for the 17th Judicial Circuit, Winnebago County, lllipois
in May of 2003 alleging medical negligence relatetthéodelivery of theecedent on August 2, 2001. Ftedaq
v. SwedishAmerican Health Sys. Cqido. 03 L 199. Plaintiff named defendants SwedishAmerican Heglth
System Corporation, Dr. William Baxter, Crusaders Céliaic Association (Crusaders Clinic), Dr. J
Seidlin, and Dr. Ana-Maria Soleanicov. Thereafterspant to 42 U.S.C. § 233(a) and (c) and a provisign of
the Westfall Act, 28 U.S.C. § 2679(d)(2), the United StAtesrney General certifiethat Crusader Clinic was

a private entity receiving grant money from the Pubkealth Service, Dr. Baxter was employed by Crusgpder
Clinic, both were acting within the scope of their empleytrat the time of the incidecomplained of, and wefe
employees of the United States forposes of the Federal Tort ClaimstAETCA). The United States filed|a
notice of substitution of the United States as defenftanDr. Baxter and Crusad Clinic and a notice ¢f
removal to this court. Sd®odas v. SwedishAmerican Health Sys. Ca¥e. 03 C 50483, docs. 1 & 2. Alofg
with its notice of removal, the United States also filedike 12(b)(1) motion to dismiss for lack of subject magtter
jurisdiction due to plaintiff's failure to file an admstrative claim with the appropriate federal agency prigr to
filing suit as required by 28 U.S.C2875(a). On November 21, 2003, this court granted the motion to djsmiss
the claims against the United States and remanded the remaining claims to the Circuit Court of
County.

within six months of the mailing of the letter. OnrAA1, 2005, plaintiff filed a firsamended complaint at |
in the Winnebago County case naming the same defendaoépt that the United States was named inst

U.S.C. § 1442(a). The litigation proceeded before ¢higt for several years until summary judgment
entered in favor of Drs. Seidlin and Soleanicodanuary 29, 2009. On September 14, 2009, this court
plaintiff's motion to reconsider the summary judgment oeatel entered a final judgment in favor of Drs. Seigllin
and Soleanicov pursuant to Fed. R. Civ. P. 54(b). Thereglaintiff and the United States filed noticeg of
appeal, and the appeals were consolidated for briefing and disposition before the Seventh Circuit.

While the appeals were pending, the United Staless & Rule 12(b)(1) motion to dismiss for lacK|of
subject matter jurisdiction. The United States toolptietion that this court’s jurisdiction upon removal urjer
§ 1442(a) is derivative of that of tetate court’s jurisdiction and because the state court had no jurisdictitm over
the claims alleged against the United States, this tkevtise has no jurisdiction. This court did not addiess
the merits of the motion but, rather, concluded that dtleetpending appeal it lacked jurisdiction to rule onfthe
motion and denied it without prejuditerefiling upon disposition of the apal. Thereafter, the United Stafes
filed the instant motion for entry of an indicative rulioigto dismiss for lack of subject matter jurisdiction

1. ANALYSIS

“[J]urisdiction of the federal court upon removalirsa limited sense, a derivative jurisdiction. Where
the state court lacks jurisdiction of the subject mattef tre parties, the federal court acquires none, althpugh
in a like suit originally brought in a federal court ibwd have had jurisdiction.Minnesota v. United Stat
305 U.S. 382, 389 (1939); see alsdwards v. U. S. Dep't of Justicé3 F.3d 312, 316 (7th Cir. 1994). In tjis
case, the United States argues that because the gEmsff made against the United States in the Jirst
amended complaint fall under the exclusive judsdn of the federal district courts, s2&@ U.S.C. § 1346(b)(1]),
the Circuit Court of Winnebago Counlfycked jurisdiction over those claims and this court was in no jetter
jurisdictional position once the case was removed under § 1442(a).

The government’s argument is based on the errorn@eusse that the second removal was proper Under
§ 1442(a). Forthe reasons that follow, the court conslii it was not, but that the action remained remoyable
under 88 2679(d)(2) and 233(c), removal provisions to fwthie derivative jurisdiction doctrine cannot appfy.
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STATEMENT

Under § 1442(a), “a civil action . . . commenaee State court against [the United States or its a
may be removed by them to the district court.” 28 U.S.C. § 1442(a) (emphasis added). When this

jent]
ase W

originally “commenced” in the Circuit Court of Winnebago County in 2003, there was no claim madelfagains
the United States under the FTCA. Instead, plaintiff brocigihs against various corporations and individ{jials
including Dr. Baxter and Crusader Clinic for wrongdi@ath, survival, and expenses under lllinois tort law.

Accordingly, because this action was not commenced dgaemBnited States in s&atourt it was not proper
removed to federal court under § 1442(a) simply because the United States was named in the firsj

amenc

complaint in recognition of the Attorney General's poes certification that Dr. Baxter and Crusader Cljnic

were employees of the United States for purposes of the FTCA.

The Circuit Court of Winnebago County originally had jurisdiction to adjudicate plaintiff's claims aEainst
g

Dr. Baxter and Crusader Clinic. That circumstance ctiawpen the claims were “deemed” to be claims a
the United States and removed to this court byradmn of 88 2679(d)(2) and 233(c) as a result of

certification. Upon removal, this court granted thetébh States’ motion to dismiss for failure to fiIeJFn

administrative claim and remanded the remaining cleordénnebago County. Thereafter, plaintiff's claim

denied by the Department of HealtidaHuman Services. In recognitiontbé previous certification, plainti
named the United States when she refiled her claims -now deemed to be against the United Sta
Winnebago County action where the rest of her claime wending. At that pointhe United States remov
the action for the second time. However, as nateve, the removal was not proper under § 1442(a) be
the action was not commenced against the United States in state court.

The United States’ citation to § 1442(a) in its second notice of removal does not alter the
plaintiff's claims became removable giilecause they were previously “deemed” to be against the United
as a result of the Attorney Genksaertification. In contrast ta removal under § 1442(a), removal unde

inst
the

as
f
es- in
pd

cause

act tha
[States
8§

2679(d)(2) and 233(c) does not require that the acti@oimnenced against the United States but, rathef], just

actions commenced in state court:

Upon certification by the Attorney General thia¢ defendant employee was acting within the
scope of his office or employmeat the time of the incident out of which the claim arose, any

civil action or proceeding commenced upon such claim in a State court shall be removed withoyt

bond at any time before trial by the Attorney Gentr#he district court of the United States for
the district and division embrang the place in which the action or proceeding is pending. Such

action or proceeding shall be deemed to be an action or proceeding brought against the Unitg¢d

States under the provisions of this title and d#nences thereto, and the United States shall be
substituted as the party defendant.

28 U.S.C. § § 2679(d)(2).

Upon a certification by the Attorney General ttts¢ defendant was acting in the scope of his
employment at the time of the incident out of which the suit arose, any such civil action or

proceeding commenced in a State court shall be removed without bond at any time before trigl

by the Attorney General to the district courttbé United States of the district and division
embracing the place wherein itis pending and thegeding deemed a tort action brought against
the United States under the provisions of Title 28 and all references thereto.

42 U.S.C. 8§ 233(c). Therefore, the second removaiéttion to federal countas not proper under § 1442
but the action remained removable at any time under 88 2679(d)(2) and 233(c).

),

While the doctrine of derivative jurisdiction is clearly applicable to § 1442(a) removalsl.csmter

v. John Hancock CenteNo. 02 C 6121, 2002 WL 31875470, at *2 (N.D. Ill. Dec. 26, 2002), and c|early
inapplicable to § 1441 removals, s U.S.C. § 1441(f), this court has not been directed to Seventh ircuit
authority indicating that the doctrine is applicabl&$2679(d)(2) and 233(c) removals. Logic dictates tljat it
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STATEMENT

is not. In cases like this, the Attorney General’s certificeconverts the state law t@ttims into federal clains
against the United States under the FTCA and therebydsthe state court of jurisdiction. If upon remaqpyal
the doctrine of derivative jurisdiction were applied beesathe state court lackedljurisdiction over the FTC
claims, the federal district courbwld also lack jurisdiction, and tipeirpose of 88 2679(d)(2) and 233(c) wold
be thwarted because the action could never be rentofederal court. Therefore, because removal undgr 88
2679(d)(2) and 233(c) necessarily includes an exceptibe tterivative jurisdiction doctrine, the United Stajes’
argument is without merit.

I1l. CONCLUSION

For the foregoing reasons, the court concludestthedperly exercised subject matter jurisdiction gver
claims alleged against the United States in this aetimhafter consideration denies the United States’ mpption
to dismiss pursuant to Rule 62.1(a)(2).

1. To the extent that the United States is making a separate jurisdictional argument based on the
second removal occurring beyond the six-monthitéitions period of the FTCA, 28 U.S.C. §
2401(b), that argument s foreclosed by theebéh Circuit’'s decision in McGowan v. Willian23

F.2d 1239, 1244 (7th Cir. 1980), which held thatrad@otion brought within the limitations period

of 8§ 2401(b) in state court is timely for purposes of the FTCA.

2. Even if the derivative jurisdiction doctrine somehow applicable to removals under 88
2679(d)(2) and 233(c), this court’s judgment bapreserved under Grubbs v. Gen. Elec. Credit
Corp, 405 U.S. 699 (1972), which holds that district court judgments entered after an improper
removal may be upheld in cases where the distogtt would have had original jurisdiction of the
case as it stood at the time of trial or judgment. atd702-04. This court would have had
jurisdiction over the FTCA claims at the tinteentered summary judgment for Drs. Seidlin and
Soleanicov and at that point the United Statebrat raised the derivative jurisdiction doctrine
argument.
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