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STATEMENT

Plaintiff, Wayne Sylvester, filed a four-countraplaint pursuant to 42 U.S.C. § 1983 alleging ghat
twenty-three defendants violated his Eighth Ameadinrights while he was incarcerated at the Dikon
Correctional Center (“Dixon”). Fowlefendants and all official capacitychs have already been dismissed by
the court, along with an individual claim against defendandler. Defendants &dahl, Colgan, Noble anfd
Cline now move for summary judgment. Defendants atigaiethey are entitled jadgment because plaint|ff
failed to exhaust his administrative remediPlaintiff hasnotfiled aresponse. For the reasons set forth bgjow,
the court grants defendants’ motion.

I. BACKGROUND

Plaintiff's complaint arises from an injury hessained while working at the Dixon Opthalmic Indugtry
Lab, and the subsequent medical treatment he recéitedollowing facts are takdrom plaintiff's complain
and defendants’ undisputed statement of facts. Télaye only to the defendants now moving for sumrjpary
judgment, and are not meant to be an exhaustive recitation of the facts of this case.

On March 18, 2005, fellow inmate Rick Davila attackdaintiff. Several staff members respondefl to
the scene and transported plaintiff to Dixon hospithkre he was examined by physician’s assistant Colgan.
Plaintiff alleges that Colgan orderachon-medical staff member to removaiptiff's clothes so that an x-rgy
could be taken, and that the staff member forcefuthyore=d three t-shirts and a necklace from around plaingiff's
neck causing him excruciating pain and then numbnebgineck. Plaintiff further alleges that the x-jay
revealed serious injury to his neck and he receivest@ency surgery. Plaintifeturned to Dixon on April §,
2005 after receiving treatment and physical theraplyeatUniversity of lllinois Chicago (UIC).

Plaintiff filed two grievances relating to his injury and the subsequent care he received. Plainjﬁ filled
out the first grievance on April 20, 2005 (“April grievance”). In that grievance, plaintiff makes geveral
allegations against nurse Porter. Specifically, the grievance alleges that Porter: confiscated plaintiffs pillow
and blankets on several occasions and that nurse Wohld recover them for him; pushed plaintiff on to ffhe
toilet and yelled at him, causing nuiRebinson to leave the room in disgust; and tampered with plaintiff's
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STATEMENT

medications.

Plaintiff filled out a second griemae on June 7, 2005, that was recelwethe counselor’s office on Jufpe
15, 2005 (“June grievance”). In that grievance, plaintiff states that he was injured on March 18, 200%, that |
underwent surgery on the same day, had limited mobility until he was sent to UIC on March 28 for physics
therapy, returned to Dixon on April 8, and was unablerite until April 9. The remaining portion descrikjes
plaintiff's grievance:

Because of inadequate security and observatitite Dixon C.C.’s Opthalmic Lab Industry and
faulty medical care by Dixon C.C.’s medical persdnhleave suffered this injury and received
inadequate medical attention and care to rehabilitate/recover from my condition.

found the allegations to be unsubsi@ied, and the Chief Administrative Officer concurred. On appe [ the
Administrative Review Board (“ARB”) determined ththe grievance was untimely, as it was filed over gjxty
days from the date of his injury. dtiff was advised that his grievancewld not be addressed further. Iff is
undisputed that prior to filing his grievances, pldiméceived a copy of the DixadC Orientation Manual, a E

that all grievances must be filed in accordance with Department Rule 504(f), “Grievance Procedures fc
Committed Persons.”

Under the section for the relief the prisoner seeks, tiffanrote: “appropriate meases.” A grievance officg

In 2007, plaintiff filed his complain Only counts Il and IV involve the defendants now movind| for
summary judgment. In Count I, plaintiff alleges that the medical services provided by Colgan fell beloy a leve
reasonably commensurate with a prugenfessional standard. In Count Maintiff alleges that nurses Clifje
and Noble, among other defendanthjscted plaintiff to inhumane conditis by confiscating plaintiff's pillo
and blankets, and that nurses Clind &ravdahl, among other defendants, ptally abused plaintiff by leavin
him standing in the shower for hours unattended to punish him for filing grievances.

II. DISCUSSION

Summary judgment will be granted “if the pleadings, discovery and disclosure materials on file, jand
any affidavits show that there is no genuine issuw a1y material fact and that the movant is entitled to
judgment as a matter of law.” Fed.®&v. P. 56(c)(2). The moving party must identify the specific portiofps of
the record which it believes establishes “the abseneegainuine issue of material fact.” Celotex Corg. v.
Catrett 477 U.S. 317, 323 (1986). By supporting its motiothwva Local Rule 56.1 stament of facts, tt;ua
moving party shifts the burden of production to the naving party, who must then pidrth specific facts that
demonstrate a genuine issue faaltr Raymond v. Ameritech Corpt42 F.3d 600, 608 (7th Cir. 2006); Fed| R.
Civ. P. 56(e)(2).

Plaintiff did notresponito defendant: motion Accordingly, defendants’ atement of facts are deenfed
admitted See Raymony, 44z F.3c al 60¢ (statin¢ thai plaintiff's “failure to responrin kind result: in deeming
admittecthe uncontroverte statementin [defendant’s Local Rule 56.1(a submission”) This does not medn
thai the motior is automaticall' granted rather “[t]he ultimate burder of persuasio remain: with [the moving
party] to show that it is entitled to judgment as a matter of ldd..”

A. Prisoner Litigation Reform Act

Defendants contend that they are entitled to judgment as a matter of law under the Prisoner [Litigatic
Reform Act (“PLRA”) because plaintiff failed to exhatns$ administrative remedies before filing his laws/jit.
Pursuant to the PLRA, “[n]o action shall be brought wégpect to prison conditions. by a prisoner confingd
in any jail, prison, or other correctional facility until saministrative remedies as are available are exhaugted.”
42 U.S.C. §1997e(a); see aRerez v. Wis. Dep't of Corrl82 F.3d 532, 535 (7th Ck999). If a prisoner has
failed to exhaust administrative remedies, theidistourt must dismiss the complaint. PerEg2 F.3d at 535;
see als®ole v. Chandle438 F.3d 804, 809 (7th Cir. 2006) (“This cirtdwas taken a strict compliance approgch
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to exhaustion.”).

The purpose of the exhaustion requirement is taé#qrison the chance to address complaints bggfore

being subjected to suit. Jones v. Bask9 U.S. 199, 204 (2007). To bestveethat purpose, a prisoner mjist

file grievances “in the place, and at the time, thgopr's administrative rules require.” _Pozo v. McCaugljtry
286 F.3d 1022, 1025 (7th Cir. 2002Jlinois has a three-step grievance process, governed by Title 20jfof the
lllinois Administrative Code sections 504.810 through 504.870. Aninmate must first attempt to resolve ffhe isstL
with a prison counselor, and if thatissuccessful, the prisoner may thendilaritten grievance. 20 Ill. Admin.
Code § 504.810(a). Finally, if the grievance is dismissed, the prisoner may appeal to the ARBS§|[Id
504.850(a). A prisoner must file the grdece within 60 days of the discoverfthe incident or problem thft
gives rise to his claim._lct 8 504.810(a). If the grievance is tiotely, but the prisoner can demonstrate ﬁod
cause for his delay, it shall be considered; Dakon v. Page291 F.3d 485, 489 (7th Cir. 2002).

In addition to the timing and procedural requiremer grievanct mus also contain sufficient facts o
“alert[] the prisor to the nature of the wrong for which redres is sought.” Stronc v. David, 297 F.3¢ 646 650
(7th Cir. 2002). Section 504.810(b) sets forth the substantive requirements:

The grievance shall contain factual details rdop each aspect of the offender’s complaint,
including what happened, when, where, and the redmach person who is the subject of or who
is otherwise involved in the complaint. Tipiovision does not precluda offender from filing

a grievance when the names of individualsateknown, but the offender must include as much
descriptive information about the individual as possible.

20 1ll. Admin. Code §504.810(a).

Before proceeding to the merits, the court must determine whether “the prisoner has properly elrhaustt

his administrative remedies.” Pavey v. Conle44 F.3d 739, 741-42 (7th Cir. 2008). Failure to exhaustlis an
h

affirmative defense that must be pleadad proved by the defendant. Conyers v. Aldit6 F.3d 580, 584 (7
Cir. 2005).

B. Defendant Colgan

The allegations against defendant Colgan in Count plaihtiff’s complaint relate solely to the allegged
misconduct that occurred on March 18, 2005. The only grievance that plaintiff filed that could relat¢ to tha
misconduct is the June grievance. Defendants argupléiatiff did not exhaust his administrative remedies
with respect to defendant Colgan because the June grievance was untimely. The court agrees.

The June grievance was dated June 7, 2005, and itegaived by the counselor’s office on Jung|15,
2005. Plaintiff's allegations in that grievance relatéhtalleged “inadequate security and observation gt the
Dixon C.C.’s Opthalmic Lab Industry and faulty medical care by Dixon C.C.’s medical personng|,” and
“inadequate medical attention and care to rehabilitate/redmra my condition.” Plaitiff stated that he h
little ability to move until March 28 and was unable to write until April 9. The ARB rejected plaintiff's grieyance
because it was not filed within 60 days of March 18, 2@0&,date of plaintiff's injury. Perhaps plainf|ff
included information regarding his immobility and inabilitytdte as justification for his late filing; howevdr,
plaintiff does not explain why this @vented him from filing before Ma8, 2005, especially since plaintiff wjas
able to file a separate grievance on April 20, 2005. Régdt is undisputed that the ARB declined to congider
plaintiff's grievance because he failed to follow the administrative requirements.

The court agrees that the June grievance was ugtimeb far as it related to alleged misconduct fhat
occurred on and prior to March 18, 2005. Accordingly, summary judgment is granted in favor of deffendan
Colgan on Count Il1.
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C. Defendants Gravdahl, Noble and Cline

The court now turns to whether plaintiff exhaustedaministrative remedies with respect to the clgims
against Gravdahl, Noble and Cline in Count IV by filing erttihe April or June grievance. The court takes g¢ach
grievance in turn.

1. April Grievance

The April grievance is the only grievance filed by ptdf that complains about the conduct of a spegific
treater. However, the only impermissible conduct thaleitted Dixon to was that of nurse Porter. Plaiftiff
stated that Porter confiscateds tpillows and blankets, pushed him on the toilet, and tampered wigth his
medication. Plaintiff futier stated that Noble did not engageny wrongdoing and instead disapprove(l of
Porter’s actions and, at times, tried to help him. Widéntiff described Porter’s alleged misconduct in dejalil,
at no point does plaintiff suggest thatyone other than Porter abused him, or that he experiencgd any
misconduct other than having his pillow and blanketriakeing pushed on the toilet, and being given incofrect
medication. Plaintiff cannot now ahge his story while still relying onéigrievance for exhaustion purposgs.
Accordingly, the court finds that the April grievance did not exhaust plaintiff's administrative remedims with
respect to the Count IV claims of inhumane treatraedtphysical abuse against defendants Gravdahl, [Noble
and Cline.

2. June Grievance

The only question remaining before the court is wirgttantiff exhausted his remedies with respeqt to
his Count IV claims against defendants Gravdahl, Noble and Cline by filing his June grievance. As §n initie
matter, it is unclear whether the ARB was correct idetermination that the June grievance was untimelyjwith
respect to alktlaims contained therein. The June grimeadoes not specify when the alleged miscorduct
occurred, nor does it specify any kind-elief that would have helped Dixon or the court determine a time ffame
for the care plaintiff complained of. It is possiblegad the grievance in two ways. One logical interpretgtion
is that the “faulty medical care” and “inadequate medittahfion and care to rehabilitate/recover” refers tq the
care plaintiff received when he was injdrdn other words, plaintiff is complaining that if he had better ca"te on
March 18, 2005, he would not have been permanently inpnrd@dould have recovered. If that is the case,[then
the entire grievance was untimely. A second logictrpretation is that the “faulty medical care” gnd
“inadequate medical attention and care to rehabilitate/retoeeurred, at least in part, sometime after plaiftiff
returned to Dixon on April 8, 2005. If so, then it is possthht those portions of the grievance were timely|fand
that those portions were never addressed by the ARBcdurt notes that the difficulty in determining whether
the grievance was timely by decipheringavbonduct plaintiff complains of is the first indication that the June
grievance is substantively deficient.

Even assuming, however, that portions of the Jymevance were timely, the court finds that [he
substance of the grievanwas noi sufficienito alert Dixon to any of the misconducallegecin Coun' IV against
Cline, Noble anc Gravdahl namely that defendant subjected plaintiff to inhumane treatment and phygical
abuse. The June grievance does not mention angd#efeby name. Plaintiff knew Noble, as evidencefil by
plaintiff's prior grievance, and yet failed to identify hertie June grievance. At the very least, plaintiff jvas
required to generally describe a treater who abusedonieven to identify the treaters as Dixon nurses. Nlore
importantly, however, while the grievance complains alleaitsufficiency of the medical attention plainfiff
received, it says nothing about any misconduct or abuse, let alone retaliation for writing grievances. | Plainti
needed to allege that misconduct or abuse occurred aecadjg describe it. Because the June grievance l] iled
to identify misconduct or describe those who treateddadly, it did not provide thprison with any opportuni E
to address plaintiff's concern that he was beibhgsad by Dixon nurses. Accordingly, the court finds [fhat
plaintiff did not exhaust his remedies with respedht® claims made against Cline, Noble, and Gravdghl in
Count 1V, and they are entitled to summary judgment.
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[ll. CONCLUSION

For the foregoing reasons, the court grants defendants’ motion for summary judgment. Degfendan
Colgan, Gravdahl, Noble and Cline are dismissed with prejudice from this case.
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