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Travelers’ motions for summary judgment on its breaicbontract claim [215], against the Youngs on their
counterclaim [210], and against Wells and Vander Btaekheir counterclaim [205] are granted. Wells and
Vander Bleeks’ partial motion for summary judgment agaiinavelers [202] is granted in part and denied in
part. TGT and Curran’s motions for summary judgnagainst the Youngs [220hd Wells and Vander Blegk
[218] are denied as moot. Sauk Valley Bank’s motiorstonmary judgment [192] is denied as moot. Wells
and Vander Bleek’s motion for summary judgment agadiosing LLC and the Youngs [218% denied as moof.
The third-party complaints brought by the Youngs, Walig Vander Bleek, and Travelers’ cross claim|are
dismissed without prejudice. Travelesslirected to submit an affidavit tbe court stating their total loss ahd
to advise the court if it wants to proceed on itsnofafor specific performance and injunctive relief within

fourteen days.
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STATEMENT

In May 2007, plaintiff, Travelers Casualty & Sur€@gmpany of America (“Travelers”), agreed to lgnd
a payment and performance surety bond to deféndfaung Construction & Paving, LLC (“Young LLC"), fo
guarantee Young LLC’s obligations on a constructiongmtoj As a precondition {ending the bond, Travelgfs
required defendants, Young LLC, Jeff Young and d&ar Young, and their wives Monica and Kajen
(collectively referred to as the Youngs), Luke Vander Bleek and his wife Joan (collectively referred to ag Vande
Bleek), and Joseph Wells and his wife Terri (collectivefgrred to as Wells), to agree to indemnify Travelers
for any loss incurred on the bond. Young LLC ceased opasénd could not complete the project, leaying
Travelers to cover the remaining claims. To date, deféadi@ve not indemnified Travelers for its loss or posted
collateral.

Travelers filed a complaint for breach of contracgcsfic performance of the collateral provisions infthe
indemnity agreement, aitwo countsfor injunctive reliet to seeking collateral against Young LLC, the Youfgs,
Vander Bleek, and Wells. A default judgment has already been entered against Young LLC. Travelers no
seeks summary judgment on hseach of contract claim against all remaining defendants. In response,
defendants argue that the indemnity agreement is eaiguse they were fraudulently induced into signing |t by
insurance agent Dan Curran. Defendants filed countercdgansst Travelers for fraud and also filed third-pgrty
complaints against Curran, the insurance agensgdlriGraham & Tool (“TGT”), CPA Roger Colmark, gnd
Sauk Valley Bank. Travelers filed a cross claim against TGT and Curran.
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STATEMENT

Eight motions for summary judgment are presently teefioe court. The first four motions are betwgen
the original parties to the dispute: Travelers’ motion for summary judgment on its breach of contratt clain
against all remaining defendants; Wells and Vander Bleek's motion for partial summary judgmenf on th
complaint; and Travelers’ two motions for summgggment on the counterclaims brought against it by Wells
and Vander Bleek, and the Youngs. The remaining feumations by or against a third-party defendant: JGT
and Curran’s motion for summary judgment against Wells and Vander Bleek; TGT and Curran’s mqtion fo
summary judgment against the Youngs; Sauk Valley Bamidgtion for summary judgment against Wells fand
Vander Bleek; and Wells and Vander Bleek’s motion for summary judgment against the Youngs anfl Youn
LLC. For the reasons discussed belaWthree of Travelers’ motiorere granted, Wells and Vander Blegk’s
partial motion for summary judgment is granted in part and denied in part, and the remaining four{motion
involving the third-party defendants are denied as moot.

I. BACKGROUND

The following facts are undisputédYoung LLC is an lllinois limited liability company that ceased|its
operations in December 2007. At all times relevant to this lawsuit, Young LLC was managed by mempers ar
sole owners Jeff and Gordon Young, although Jeff was essentially in control. Jeff's son, Aaron, wh
party to this lawsuit, was made Chairman of Board at an executive meeting on May 4, 2007, after hg
recently graduated from college and spent a year asthpany’s office manager. Also at that meeting, J§
Vander Bleek, a friend of both Jeffid Gordon, was designated Young LL&2sretary. Although Vander Blej
was not in the construction busingsswas a registered pharmacist andesvseveral pharmacies. As ame
to Aaron, Vander Bleek often spoke with him about Young LLC and offered his business advice.

Young LLC faced a great deal of financial troublettipalarly with respect to its cash flow. T
company’s financial statements for the periedding in 2004 and 2005 reflectlosses of over $200,000
$400,000, respectively. Inthe first quarter of 2007, Ydurg frequently overdrew its account at Sauk Va
Bank and was notified that the bank would no loreggrept overdrafts. By April 2007, Young LLC’s c3
position became dire: there was not enough money to plgyiteendors or make ifgyroll obligations, an
there was a very real risk that tut an infusion of cash from a lendére company would be forced to s
down.

Itis against that back-drop that Young LLC was mexdithat its bid on Westaa,new construction proje
in Kansas, was accepted contingemtyoung LLC obtaining a sizeable payment and performance surety
To obtain the bond, Young LLC turned to Dan Curran, a long-time insurance agent for the insurancg
TGT. Although Curran had obtained Young LLC’s surety bdraia another surety in the past, Westar req
a larger bond than that surety could provide. Conselyu@urran contacted Travelers, one of the many su
to which TGT submitted their clients’ business. Hlavs had an existing writteagreement ith TGT titled

Curran functioned as the contact agent and brokeiveta the procurement of the Westar bond. C
sent some preliminary information regarding Young LLi@iancial condition to Travelers’ underwriting ag
Lynn Cracraft. Cracraft responded to the informationdpfaning that the prospeot Travelers providing thg

finances.

While Curran worked on behalf of Young LLCdbtain a surety bond, Young LLC also knew that {
would need an influx of cash to fund the project itsgélbgether with Aaron, Vander Bleek set out to an

yze
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Young LLC’s financial condition and determine howahwash Young LLC would need to fund the Weftar
project while at the same time funding another ongoingptojrhe two concluded that the company would fjeed
$800,000, in addition to the $200,000 loan that Vander Bigeted to lend Jeff and Gordon on April 20, 20D7.
Young LLC approached Sauk Valley Bank, its primary lenfdeg loan, but was turned down. The bank relgted
that it was concerned about Young LL@sses in previous years, and was at its legal lending limit with rgspect
to Young LLC. Aaron and other Young LLC employeesked Vander Bleek about making another Igan.
Vander Bleek had a great deal of knowledge abouttimepany, including the problems it was having with ¢ash
flow, its prior years of poor performae, and the fact that the bankwid no longer loan the company money
or permit over drafting. Aaron was eager to proviéldigicture of Young LLC'’s financial condition and gaye
Vander Bleek full access to Sauk Valley Bank and recoatshénrequested. Jeff also engaged Joseph Wells,
a wealthy certified financial planner and business ownprotdde half of the loan. Wells had previously loajped
money to Jeff. All parties understood that without a $800,000 loan, Young LLC would not get a bond.

All parties also understood that Travelers was waiting on a reviewed financial statement fronfl Younc
LLC. Curran asked the long-time CPA for Young LLC, Rd@elmark, to prepare the statement. Colmark{had
prepared tax returns for Young LLC for the y®eanding in 2004, 2005, and 2006ung LLC was under strigt
time constraints to obtain the surety, so wherptieparation was taking longer than Young LLC would hjave
liked, Curran spoke with Vander Bleek about the delégnder Bleek offered toomtact Colmark himself, blﬂt
Curran insisted that Colmark knew what he had to pegpand that he had done Curran favors in getting fhese
reports prepared in the past.

On May 2, 2007, Colmark sent Curran an indepenalduntant’s report and two QuickBooks generjated
reports, a balance sheet and a profit and loss stateitezge reports reflected a negative net worth. Currgh did
not send this first set of documents to any party. Curran determined that this first set did not include g numb
of items that were necessary, and that it was not a proper financial statement because it included iffformatsi
about other companies that the Youngs owned. Heecethis to Colmark. On May 4, 2007, Colmark sent a
reviewed financial statement to Curran that refldajross profits of over $700,000 and a net profit of pver
$400,000 for 2006. Curran sent this statement to Travelers, and Colmark faxed it to the Young LL( office:
where it was received by Aaron and viewed by Vander Bleek.

That same day, Young LLC held a meeting dumvigch it designated an executive committee [and
announced that Vander Bleek and Wells (and theirsymeuld lend a total (800,000 to Young LLC. Currgn
was notified of their intent to make the loa@racraft called a meeting with Young LLC on May 8, 20{)7.
Cracraft, Curran, Wells, Vander BleeJeff Young, and Wung LLC’s senior project manager attended||the
meeting at Young LLC’s offices. Cracraft explainetlMells and Vander Bleek what would be required of them
if they wished to obtain the surety bonds: Wells and Vander Bleek would have to make the $800,00p loan
Young LLC; and Young LLC, Wells, Vander Bleek, and ¥aings personally had to indemnify Travelgfs.
Vander Bleek and Wells reiterated their intent to mak&édan and sign the indemnity agreement, but statefl that
they would only do so if their personal liability was capped at $500,000 each. Vander Bleek spoke jat leng
about the company’s finances. However, the revidimadcial statement was not discussed, and neither Gurran
nor Cracraft was asked to express, or ever gfess, any assessment regarding Young LLC’s finapcial
condition.

After that meeting, Travelers approved the surety Isoigect to certain items, and told Curran of their
decision, who in turn sent the pricing and indemagyeements to Young LLC and Vander Bleek, specificjlly.
On May 14, 2007, Vander Bleek and Wells each m#&#©8,000 loan to Young LLC that were deposited ajfew
days later into the Westar account. On May2l®)7, Young LLC, Vander Bleek, Wells, and the Young$ all

signed the indemnity agreeméntvith all the conditions met, Travelers issued a payment and performandg bond
for $6,696,974.
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On May 23, 2007, Sauk Valley Bank notified Aaron ttiegt reviewed financial statement created by
Colmark was materially misstated; the statemernttechmore than $1,000,000 in Young LLC loans. Colnjark
submits that he left those loans off of the statdrbenause he and Curran knéhat Young LLC would not b
able to get a surety bond without dgiso. Aaron informed Vander Bleek of the problem within 48 hqgurs.
Rather than pull their loans, as Vander Bleek hagdleer to do, Vander Bleek and Wells determined thatfthey
would go forward with Westar because they believatlititould still be profitatd. On May 30, Vander Blegk
wrote Travelers to notify the compatiat he was terminating any futwenstruction projects with Young LL(,
but did not notify Traveler of the misstated financial statement. In December, Young LLC volurjtarily
terminated its contract with Westar on the project, Bradvelers was left to pay the remaining vendor claijns.
As of December 8, 2009, the total sum of Travelers’ loss was $1,440,215.94.

II. DISCUSSION

Summary judgment will be granted “if the pleadings, discovery and disclosure materials on file, jand
any affidavits show that there is no genuine issut @y material fact and that the movant is entitle to
judgment as a matter of law.” Fed. R. Civ. P. 56(c){@)e moving party must @htify the specific portions ¢f
the record which it believes establishes “the abseneegainuine issue of material fact.” Celotex Corg. v.
Catrett 477 U.S. 317, 323 (1986). By supporting its motiathw& Local Rule 56.1 stament of facts, th
moving party shifts the burden of prodioa to the non-moving party, who muken put forth specific facts thjat
demonstrate a genuine issue for trial. Raymond v. Ameritech,@dgpF.3d 600, 608 (7th Cir. 2006); Fed| R.
Civ. P.56(e)(2). Although the Youngs did not resporahp motions for summary judgment, judgment agiinst
them is not automatically granted; rather, “[t]he uéitemburden of persuasion remains with [the moving pjarty]
to show that it is entitled to judgment as a matter of law.” RaymdfiF.3d at 608.

A. Motions on Complaint

Travelers seeks summary judgment against Wellsg¥iaBleek, and the Youngs on its breach of conffract
claim. Travelers argues that the indemnity agre¢inetween itself and the defendants is unambiguousgj that
Travelers incurred losses of at least $1,440,215.94, and that defendants are liable for those losses. || Wells
Vander Bleek do not dispute the fact that a valid indgnagreement would require them to pay Travelerg for
its losses. However, Wells and Vander Bleek contemidiile agreement is void. Wells and Vander Bleek grgue
that Curran withheld material flrmation about Young LLC’drue financial condition and directedj&e
preparation of a false financial statement, ther&audulently inducing defendants to sign the indenjnity
agreement. In their motion for partial summary juégmWells and Vander Bleek seek judgment on the |ssue
of Travelers’ liability, arguing that Curran’s allegedsesonduct can be imputed to Travelers because Currgh was
Travelers’ agent. Wells and Vandgleek also argue that should the indemnity agreement be upheld, their
liability to Travelers is capped at $500,000 each. The Yobags not filed any response to Travelers’ motjon,
but also asserted the defense of fraudulent inducement in their answer to Travelers’ complaint.

1. Agency

Defendants cannot impute Curran’s conduct to @lexg¢ without proving that a principal-agént
relationship exists between Curran and Travelers an@thredin was acting within the scope of that relationghip
when he allegedly misrepresented Young LLC’s finameesfraudulently induced the defendants to indenjnity
Travelers._SePeddinghaus v. PeddinghaB44 Ill. App. 3d 900, 904 (2000) (hotdj that a principal is liabl
for the deceit of its agent if the conduct was commttitethe very business the agent was appointed to garry
out, even where the agent’s specific conduct was cayuedithout knowledge of the principal”). Defendalpts
bear the burden of proving this relationship. Sphere Drake Ins. Ltd. v. All Am. Life In8A0ok-. Supp. 2
606, 617 (N.D. Ill. 2003). “The existence and scope agency relationship are questions of fact, unlesg the
parties’ relationship is so clear as to be undisputed.” Anetsberger v. Metro. Life Ink4 E8Bd 1226, 12
(7th Cir. 1994) (quotation marks omitted)he undisputed facts before the court establish that Travelerg|is not
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liable for Curran’s alleged misconduct.

Curran was employed by Young LLC as its insurance agent in procuring the surety bond, and| acted
all times as Young LLC’s agent. However, defendargaeathat Curran also had an agency relationship

(2005). Even where an agency relationship does ndt arisisurance company may be estopped from de ying
a broker’s agency if the insurer, bywsrds or conduct, held out the broker as having the apparent authgrity to

their belief that Curran had that authority; and (3gddants detrimentally relied on that authority. Spbere
300 F. Supp. 2d at 617; State Sec. Ins. Co. v. Buidaslll. 2d 423, 431-32 (1991). Only the alleged princig
actions may establish authority, not the wordsasrdeict of the broker. Amece Bank, N.A. v. Hahnama
Albrecht, Inc, 326 Ill. App. 3d 126, 137 (2001); see afseher Daniels Midland Co. v. Hartford Fire Ins. (Jo.
243 F.3d 369, 374 (7th Cir. 2001) (holdihgt impressions conveyed by the broker without the insurer’s cg
“are inadequate under lllinois law”).

As an initial matter, the Youngs, having failed to respond to Travelers’ motions, have put f
evidence that they believed Curran was Travelers’ agéhabthey relied on this relationship when they sigd

Defendants argue that Travelers vested Curran wathgbarent authority to make representations 4
Young LLC’s financial condition, and that they reliedtbase representations when they signed the inde
agreement. Travelers argues that it did nothing to maleéendants believe that Curran had authority f
Travelers to speak about the finanoé¥oung LLC. Even if it did, Trasers argues that it was unreasong
for defendants to rely on the financial statement orb#ses of that alleged authority when they signed
indemnity agreements.

Brokers commonly act as the communications go-betwor the insurance company and the ins
providing documents back and forth between the aatiel communicating policy information. Such con
is not sufficient to establish that theoker is acting as the agent of the insurer, even when the insurer p
him with a commission. Mizuh@&41 F.3d at 656 (holding that insurer dathing more than “rel[y] exclusive
on [the broker] for communication of policy informati during the negotiation phase” and therefore appf
authority was not established); Archer Danie3 F.3d at 373 (holding thatdiker was not acting as agen
insurer where agent received policy from insurer,iséminsured, and received a commission from the ins

rent
of
er).

Here, defendants have provided no evidence that Travelers permitted Curran to make repregentatic
about Young LLC’s finances on its behalf, or that defendants believed Curran was doing so and relidid on tr
belief when they signed the indemnity agreeniedefendants knew that Curraras an employee of TGT a d
was engaged by Young LLC to secure a bond for thedpstject. Throughout theegotiations period, Currgn
commonly acted as the go-between for most of theypmguirements and communimas regarding the Westg
bond between Travelers and Young LLC and its remtadives, including sending Travelers a fina
statement, communicating Travelers’ preconditions fosthiety contract to defendants, and sending the
contract to sign. While this conduct may have established Curran’s authority to receive and
communications for Travelers, or to accept ngtef documents on Travelers’ behalf, 8&egos 145 Ill. 2d
at 434, it certainly did not establishetbnly authority that is relevantiee that Curran could represent Yo

ng
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LLC's finances on Travelers’ behalf.

ced
elers

But defendants argue that Travelers used Curmdm toore than communicate information, as evide
by Curran’s role in obtaining the financial statemente ¢burt disagrees. There is no evidence that Tra
permitted Curran to make his own representations abeutfilrmation contained in the financial statemen
to dictate what would be containe@thkin. There is also no evidence thatvelers knew any other party wo
receive the financial statement, let alonerlegly on it in signing the indemnity agreem: If anything, Curran’s
allegecrolein manipulatin(the financia statemeris furtheievidencitharhisallegiancireste(with YouncLLC
anc its efforts to securi a bonc for the Westa prgject. Defendants do not argue that any of Curran’s ad}i
involving the procurement of the financial statementeaneith the purpose of fooling them into signing
indemnity agreement, and for good reason: the purpose of the statement was to convince Travelers
a surety, not to convince the defendants that Youngwa€a good investmentdeed, the precondition of &
indemnity agreement was not even presented to defendiatiitdays after the statement was sent to Tra
and weeks after Curran asked Young LLC to prepare it.

the company’s finances in an effort to convince Travelers that it could be confident in providing thé
Vander Bleek even gave a statement with his own fiadimformation to Cracraft at the meeting, not Currj
Based on these undisputed fadhe court finds that Travelers did not hold out Curran as having the af
authority to make representations about Young LLC’s finahces.

believ
st be

Furthermore, it was simply unreasonable for defendants to rely on whatever representations the
Travelers was making through Curran when they sighnedndemnity agreements. Reasonableness m
determined “in light of all the susunding facts and circumstances.” Sph&@® F. Supp. 2d at 618. Defendd
were not disinterested outside investors, andr thecision to indemnify Travelers cannot be vie i ed
independently of their role and interest in he¢piyoung LLC obtain a surety bond from Travelers. Vader
Bleek was an executive of Young LLC, ongh a great deal of knowledge regarding the company’s finafjces.
Defendants were approached by Young LLC twjate loans to the company that promiconsiderablinterest
(at arate of 15%) before Travelers entered the gictDefendants knew thab¥ing LLC hired Curran to obtaj
a bond, and they spoke with him at length about the bayuireznents necessary for the Westar project.
Travelers was contacted, the indemnity agreementiGarts were presented as preconditions to Travg
providing the bond, not an agreement with the defendariie negotiated. Were defendants uninterestg
Young LLC obtaining the surety, theyvex would have agreed to indemnify Travelers - they would hav
nothing to gain from it.

As to the financial statement itself, it is undisputeat defendants knew that the statement was pre
by Young LLC’s CPA for the purpose ofquiding it to Travelers. Defendatvere not sent the statement
Curran or Travelers; rather, it was sent by ColntarKoung LLC'’s offices, where it was received by Aar
The cover page of that document clearly stated: “All information included in these financial stateme
representation of the owners adithg Construction and Paving, LLC.” Accordingly, it was simply unreaso
for defendants to believe that anyone other than Young LLC itself was representing the financial co
the company.

Finally, it was unreasonable for Wells and Vander Blealely on their alleged belief that Curran ad
authority to represent Young LLC’s finances on Traw®l behalf because they agreed in the indenjnity
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agreement that “there are no separate agreemamslerstandings which in any way lessen our obligatiofps as
above set forth.”_SeBecon Serv. Sys., Inc. 8t. Joseph Bank & Trust C&55 F.2d 406, 418 (7th Cir. 1988)

(finding a similar provision in a purchase agreement psrgeian the issue of whether a party reasonably
on an alleged agency relationship). If defendariie\ye® that Curran was somehow representing the sou
of Young LLC’s finances on Travelensehalf, they were required to exercise reasonable diligence and pr{idence
to ascertain whether Curran was acting within his authority to dSe¢ Spher, 300 F. Supp. 2d at 618.

The court finds no evidence in the record indicathrag Travelers did or said anything to reasongbly
suggest to any defendant that Curran had the appartdrity to represent the financial condition of Yoging
LLC. Moreover, evenifit had, theieno evidence that defendants reasonably relied on that representatign wher
they signed the indemnity agreement. Accordinglayvéters is entitled to summary judgment on their brg¢ach
of contract claim.

2. Liability Cap

Wells and Vander Bleek seek judgnt on the scope of their potential liability under the indenjnity
agreement. Wells and Vander Bleek (and their spouses) signed a rider limiting their liability to $500{000 pe
couple. Travelers does not dispute the validity ofrilkisr. Rather, Travelers argues that Wells and Vapder
Bleek’s motion should be denied because defendants caaeioto rescind the indemnity agreement and gt the
same time elect to affirm it. Travelers’ reliancetbis argument is misguided. A party is prohibited fijom
seeking to rescind a contract and recover their coradidar while at the same time affirming the contract|gnd
seeking the value it would have received under the acintrithout the fraud. Beaton & Assoc. Ltd. v. Joglyn
Mfg. & Supply Co, 159 Ill. App. 3d 834, 844 (19€, supercede by statut on othelgrounds 815 ILCS 50t 8
10(a) as recognize in Roya Imperia Group Inc. v. Jcseph Blumberg & Assocs., I, 240 1ll. App. 3d 36(
(1992) Here, defendants are properlgaing alternative legal theories, duplicative remedies. Defendalfjts
merely seek a ruling that their liability is limited by thdemnity agreement, should the court find the agreejment
is enforceable.

Accordingly, there is no dispute ttiae rider signed by Wells and Vander Bleek is enforceable as vmijtten,
and that their liability to Travelers is limited $500,000 per couple. Because Curran’s alleged fraudulent
inducement cannot be imputed to Travelers, Trasetestion for summary judgment against all defendants is

granted and Wells and Vander Bleek’s partial motion for summary judgment is denied as to their [claim ©
estoppel based on apparent authority, but granted as to the scope of the indemnity agreement.

Travelers did not seek summary judgment on its claims for specific performance of the inglemnity
agreement (seeking collateral) and for injunctive relief (also seeking collateral). In light of this court’q ruling,
and given the pre-judgment nature of these forms of relief, the court finds these claims are nobw mooy}.

B. Motions on Counterclaims

In response to Travelers’ suit to recover on the indemnity agreement, defendants filed counterclain
against Travelers. The Wells/Vander Bleek couraémclis a charge for fraudulent misrepresentatiofp or
fraudulent concealment, but it is not clear whiche Yloung counterclaim does rwing a claim for fraud, bujt
simply puts forward the affirmative defense of frauduledticement. In any event, Travelers interprets tjpese
counterclaims to be for fraudulent concealment, and seeks summary judgment on each, and defendgnts do
protest this interpretation. However, because the bagralready determined that Travelers is not vicarigusly
liable for Curran’s conduct, it need not address the soiipgtaclaims. Travelers is entitled to summary judgment
on defendants’ counterclairfs.

C. Motions Involving Third-Party Defendants

Having granted summary judgment in favor of Travelers and dismissed the defendants’ countgrclaim
against Travelers, the court has disposed of thedahaims that are based on complete diversity. 28d¢.S.C
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§ 1332(a)(1); Owen Equi@ Erection Co. v. Kroger437 U.S. 365, 373 (1978) (“[Diersity jurisdiction doef
not exist unless eaatefendant is a citizen afdifferent State from eagaintiff.”). The third party complairm
brought by Wells and Vander Bleek against TGUrran, Colmark, Sauk Valley Bank, Young LLC, and {Jeff
and Gordon Young is based on this court’s supplemental jurisdiction, as the parties are not diverse. [Similar
the third-party complaint brought by the Youngs agali@GT, Curran, and Colmark is based on this co{jrt’s
supplemental jurisdiction.

The court declines to exercise supplemental jurisdiction over these state-law clain28 58eC. §
1367(c)(3), Wright v. Associated Ins. Cos. |29 F.3d 1244, 1251 (7th Cir. 1994)The general rule is that
when all federal claims are dismissed before trial district court should relinquish jurisdiction over penglant
state-law claims rather than resolving them on the merits.”). The third-party complaints brought by Wells
Vander Bleek, and the Youngs, and allicis therein, are dismissed without prejudice. Therefore, the mfptions
for summary judgment arising from those third-party complaints are dismissed as moot.

[ll. CONCLUSION

For the reasons stated above, the court finds tlaaelars is not vicariously liable for Curran’s alleged
misconduct. Accordingly, Wells and Vander Bleek’s mofmmpartial summary judgment is denied as tofthe
respondeat superior claim and granted as to the scdpeiofiability to Travelers. Travelers’ motions {pr
summary judgment against all defendants on the breanofct claim and on defdants’ counterclaims ajje
granted. Travelers is directed to submit an affidavit viergfits total loss within fourteen days of this judgment.
Finally, if Travelers wishes to proceed on its claimsfecific performance and injunctive relief, Travelers rust
notify the court of its intent to do so within fourteen days, or these claims will be denied as moot.

All remaining claims involving the third-party defemdaare dismissed withopttejudice. Accordingl
the following motions for summary judgment are also dismissed as moot: TGT and Curran’s motion against tt
Youngs; Sauk Valley Bank’s motion against Wells anddé& Bleek; Wells and Vander Bleek’s motion agdjnst
the Youngs and Young LLC; and TGT and Curran’s motion against Wells and Vander Bleek.

1. The Youngs did not respond to either of Tra\glerotions. Accordingly, Travelers’ statement
of facts in both their motion for summary judgn on the complaint and on the counterclaim are
deemed admitted. S&aymond v. Ameritech Corpi42 F.3d 600, 608 (7th Cir. 2006) (stating that
plaintiff's “failure to respond in kind results adeeming admitted the uncontroverted statements in
[defendant’s] Local Rule 56.1(a) submission”). Mwmrer, the court will not consider facts that are
not properly supported by specific ¢itas to the record. |.A. Rarnters., Inc. v. City of Aurora
630 F. Supp.2d 912,916 (N.D. lll. 2009) (holding thaferences must include page (or paragraph)
numbers, as opposed to simply citing an erd@position, affidavit, or other exhibit document”
(quotation marks omitted)); Local Rule 56.1(b)(3{B). Nor will the ourt consider arguments
made in the statement of facts. [.A. Ra®20 F. Supp. 2d at 918. To the extent that defendants
Wells and VVander Bleek failed to comply with thedbrules, the following paragraphs of Travelers’
Statement of Uncontested Facts are deemed admitted: 23, 33, 34, 38, 46, 52, 57, 76, and 80.

2. Wells did not do his own research before mgkiis $400,000 loan, but instead at all times relied
on Vander Bleek’s due diligence, just as Wedlstl Vander Bleeks’ wives relied on Vander Bleek’s
diligence in signing the indemnity agreementcérdingly, for the purposes of this opinion, Vander
Bleek’s knowledge is generally imputed to these three defendants unless otherwise stated.

3. At other times in their briefs, Wells and Vander Bleek argue that Curran’s apparent authority was

not to represent the financial condition of Young LLC, but to go to any lengths to get the indemnity
agreement signed for Travelers. The court desagwith this broader interpretation. It is not
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enough to find that Curran had apparent authddtyegotiate or even bind defendants to an
indemnity agreement. Defendants must proveGoatan had the apparent authority to perform the
specific act that defendants relied on. @eeher Daniels 243 F.3d at 373 (“Conducting a
brokerage business in the normal way does not demonstrate apparent authority to make underwriting
decisions for an insurer-for recall that ADM must establish not simply that RHH had authority to
receive money and shuffle (or ev&ign) papers on its behalf but also that it was Hartford’s agent

for the purpose of deciding what risks to accept, and at what price.”).

4. Wells and Vander Bleek submitted preliminary opinwiren expert who they contend can testify

to the fact that Curran was Travelers agentthatiCurran had a duty to make defendants aware of
the discrepancies between the first and seconddiabstatements. The court finds that these
opinions are inadmissible because they are lsmatlusions and would determine the outcome of
the case with respect to Travelers’ liabiligood Shepherd Manor Found. v. City of Momer3as

F.3d 557, 564 (7th Cir. 2003); see aBoyle v. RJW Transp., IncNo. 05 C 1082, 2008 WL
4877108, at *3 (N.D. Ill. June 20, 2008) (excluding expert testimony regarding whether trucking
company was corporations’ direct agent).

5. Wells and Vander Bleek argue that Curran Inglaself out to be a CPA by signing documents
written to Travelers as “Dan Curran, CPA”, andttiiravelers permitted him to do so. However,

the court is not aware of any documents thatiifendants actually recedser viewed containing

this signature prior to signing the indemnity agreement. Defendants cannot rely on facts that they
had no knowledge of at the time they signed itdemnity agreement to establish apparent
authority.

6. The court notes that once Young LLC obtaittexlsurety bond from Travelers, Vander Bleek
contacted Travelers directly when he needexpaak to the company, and did not contact Curran.

7. The court notes that Travelers has a remaining cross claim against TGT and Curran for indemnity.
However, this claim is dismissed without pregalisince the court has found that Travelers is not
liable to defendants.

8. Even if it were to address the merits offleeings’ fraud claim, proving fraud requires a showing
that the Youngs relied on the financial statement when they signed the indemnity agreement.
However, it is undisputed that Jeff did not revighe financial statement, and there are no facts
before the court to suggest that any Young deferelaertsaw it, let alone relied on it in signing the
agreement.
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