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STATEMENT

This commercial dispute between plaintiff/countefeshdant Experience Based Learning, Inc. (“EBL")
and defendant/counter-plaintiff Just Live, Inc. (*Justd’) revolves around two separate contracts. Thejfirst
contract, which the parties refer to as the “Contfageement” and is dated August 23, 2003, required EHL to
provide, among other things, consultingddraining to Just Live with respect to a ropes challenge courge that
EBL built for Just Live in exchange for compensation equal to 5% of Just Live’s annual gross telTaelle.
second contract, which the parties refer to asgEhj@ipment Lease” and is dated August 23, 2005, provide( that
EBL would install and lease to Just Live all the equipment necessary for a zip-line “Tree Top Canopy Tour,
which Just Live would operate and pay rent to EBlthe amount of 20% of the monthly gross revenues
generated from the zip-line tour.

Over time, the parties’ business relationship sobeséuse, among other things, a dispute arose oVer the
level of maintenance and refurbishment that EBL was to provide for the Tree Top Canopy Tour pufisuant t
paragraph 7 of the Equipment Lease. On September 4, 2008, Just Live decided to terminate ity busine
relationship with EBL and provided notice to EBlatht would cease operation of the Tree Top Canopy [[our
after September 30, 20068n its letter, defendant asserted th&h§ Equipment Lease is terminated by its gwn
terms as of October 1, 2008.” Defendant furtheredtdahat “[the Contract Agreement was likely nejer
enforceable and certainly has been repudiated by EBthe®®is no doubt, any and all agreements or confracts
between EBL and Just Live are hereby terminated.”

In the termination letter, Just Live directed tHaBL should make arrangements to take possessipn of
its equipment no earlier than October 1, 2008 but no later than October 15, 2008. If EBL does ngt conta
[defendant’s attorney] in order to make such arrareggs prior to October 1, 2008, Just Live will assume|that
EBL has abandoned its property anitl dispose of it at its discretior®"EBL, through counsel, responded that
“EBL has no intention of abandoning any of the properhag at Just Live’s facility,” but noted that “St
Gustafson [EBL’s principal] is not able get out there to dismantle the course on such short notice. | wolld like
to figure out a way with you for the ctits to coordinate an agreed upon time.” Just Live responded that if could
not “leave your client’s retrieval of its equipment omarded” and reiterated that EBL would be given adgess
to the property from between October 1 and October Just Live also noted that, if EBL did not make
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STATEMENT

arrangements to remove its equipment, then Just Would remove the equipment and store it for 30 ans
following disassembly in order to allow a reasonable tim&Ri to either salvage or dispose of the equipmient.
Alternatively, Just Live offered to bear the costdafassembly and to ship the equipment to EBL at E[BL’s
expense. Except for one email from EBL on December 5, 2008, indicating its desire to retrieve its efjuipme
in January or February 2009, EBL never attempted tovetary of its equipment. In response to the Decefnber

5 email, Just Live stated thathiad already dismantleddhEBL built zip-line course and disposed of [the
equipment in accordance with its September communications.

On February 4, 2009, EBL filed a five-count complaagainst Just Live premised on this coyt's
diversity jurisdiction alleging (1) breach of the Caat Agreement; (2) breaabf the Equipment Leasg;
(3) breach of the duty of good faith and fair dealing wétpect to the Equipment &se; (4) that it is entitl
to an accounting from Judtive of its gross revenues received idgrthe terms of the contracts; ghd
(5) conversion of its zip-line equipment. On Novemhbl, 2009, Just Live filed a counterclaim against [EBL
seeking (1) rescission of the Contract Agreement; aneég$2)ssion, damages, and attorney’s fees with refpect
to the Equipment Lease.

174

Currently before the court is Just Live’s naotifor summary judgment on both EBL’Ss complaint ang on
Just Live’s counterclaims. Becaug® issues in each count are unique, the court will address the pglarties’
arguments as to each count indivillyjuaAs explained more fully bel, the motion for summary judgment|is
granted in part and denied in part.

. COUNT | - BREACH OF CONTRACT AGREEMENT

In Count | of its complaint, EBL alleges thatst Live breached the Contract Agreemenj by
(1) terminating the Contract Agreemevithout cause in violation of the terms of the contract; (2) failing tg|pay
to EBL 5% of its gross revenues gexted from professional team buildiagd ropes course services from
after March 1, 2008; and (3) purchasing equipment andcesrfriom direct competitors of EBL in violationfof
the covenant not to compete sethidrt the contract. In support of its motion for summary judgment, defefpdant
argues that (1) the Contract Agreement is of an indefinite duration erefdte terminable at will; (2) E
violated the covenant not to compete, thereby disahgist Live from its duty tperform; and (3) EBL faile
to fulfill its obligations to provide business support and training, thereby excusing any breach.

A. Termination of the Contract Agreement

In the Contract Agreement, there are two referencébetduration of the agreement. The first refergnce
comes directly under the heading “Professional Seréicegpport,” where it states: “Ongoing for the duratfon
of Just Live, Inc. business identity.” The second referemttee duration of the cortct comes at the end of
section detailing Just Live’s obligati to pay 5% of its gross revenuedBL, where it states: “Compensatipn
term will be for the business life cyad¢ Just Live, Inc. and/or the conslon of professional team building
ropes course services by Just Live, Inc.” According to defendant, these refenencésas the duration of the
contract is indefinite, and therefore, that the contract is terminable at will.

Before addressing the merits of this argumentcthet first notes that this argument was raisefl by
defendant in its motion to dismiss the complaint, bwis rejected by the courtthiat time based on a findifjg
that “the conclusion of professional team building eojges course services is an objective event upon yhich
the parties agree the contract would teate.” Now, plaintiff claims that the law of the case doctrine precljides
the court from reconsidering this prior ruling. The calisagrees. In rejecting a similar argument, the Se\enth
Circuit has explained that “[t]he digit court has the discretion to make a different determination of any njatters
that have not been taken to judgment or determinegmeeh Pre-judgment orders, such as motions to digmiss,
are interlocutory and may be reconsideredhgitame.” Cameo Convalescent Ctr., Inc. v. Pe88§0 F.2d 10
110 (7th Cir. 1986); see alguckett v. Prince207 F.3d 402, 407 (7th Cir. 2000xdaining that the law of t
case doctrine is “highly flexible, especially when a judgeeing asked to reconsidhis own ruling”); Fed.
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STATEMENT

Civ. P. 54(b) (“[A]ny order . . . that adjudicates fewearthall the claims or the rights and liabilities of fewer than

all the parties does not end the action as to any of thesctai parties and may be revised at any time bef\c,)vlue the
entry of a judgment adjudicating all the claims and &lighrties’ rights and liabilities.”). Here, after reviewjng

the prior order and the arguments presented in the current briefing, the court is compelled to revisit the issu

The general rule under lllinois 14w that “[c]ontracts of indefinitduration are termable at the wil
of either party.” _Jespersen v. Minn. Mining & Mfg. Ca83 Ill. 2d 290, 293 (1998)However, if “[a]n
agreement without a fixed duration . . . provides that it is terminabld@ntause or upon the occurrence pf a
specific event,” then that contract is “terminable arggn the occurrence of the specified event and not at Will.”
Id.; see als®.J.N. Corp. v. Connelly Food Prods., |ricZ5 Ill. App. 3d 655, 660 (198@)olding that a contragt
is sufficiently definite in duration if it would terminab@sed on the occurrence of an “objective event”). N¢g|ther
party challenges this court’s previous conclusion that fieeenrece to the “business life cycle” of Just Live isfhot
an objective event that would make the Contragieement sufficiently definite in duration. Sg&eice
Hardware, Ltd. v. Ruca ChieNo. 94 C 3635, 1995 WL 307172, at *7 (NID.May 17, 1995) (concluding that
“contracts which are to remain in effect ‘for as long dcbrporation is in existence’ are indefinite in duratjon
and therefore terminable at will”). Thus, the issueh®ther agreeing that the compensation term would last
until “the conclusion of professional team building anges course services by Just Live, Inc.” gaveg| the
Contract Agreement a definite duration.

After reviewing the cases cited by both parties, the court is persuaded that the contract agr¢gement
R.J.N. Corpprovides the closest parallel tetimstant case. In R.J.N. Carihe court found that the clause “Eﬂ\is
agreement will remain in effect for g as Connelly serves Rich’s customers,” was not an objective event and
did not make the parties’ contract sufficiently defimiteluration. 175 Ill. App. 3d at 660 (emphasis removgd).
Instead, the court reasoned that

a practical construction of tlidause indicates an indefinitieiration of the contract based upon
CFP’s apparent option/decision to not serve Richistomers at some point in time. In other
words, the contract would remain in effect only as lon@BR served Rich’s customers and,
therefore, whel€FP would decide to no longer servéNRsJcustomers could not be ascertained,
making the duration of the contract indefinite and terminable at will.

Id.; see alsgrale Sec., Inc. v. Freedman Sales, | Mb. 96 C 6501, 1997 WL 51428, at *3 (N.D. Ill. Feb} 3,
1997) (discussing R.J.N. Corgnd explaining that “the occurrence of the event in question was apparéntly in
Connelly’s (one of the parties) complete controlwduld thus have been reasonable for the court to conglude
that, if one of the parties could institute a termination-triggering event, then the contract should be cqnsidere
terminable at will.”). Likewise, in s case, Just Live could have unilaterally terminated the contract by cfasing
operation of the professional team building and ropesseaervices and instead focusing on its zip-line tpur.
Because Just Live had the power to terminate theaxdntr its discretion at artyme, and because it could rot

be determined when it would exercise that discretiongtination of the contract in this case is indefinite, [and
therefore, terminable at will. The cases cited by EBL do not change this conclusion, as those cases all involv
either an employment contract or a contract thaild/ terminate based on a specific, objective event,|fthus
making those cases readily distinguishable.

Because the Contract Agreement was terminablellatlust Live cannot be held liable for breach| of
contract based on having terminated the agreement in its September 4, 2008 letter. Accordingly) a part
summary judgmentin Just Live’s favor on this particalBegation in Count | is appropriate. Likewise, sumnfary
judgment is appropriate on Just Live’s first countenslaeeking a declaration that the Contract Agreemgnt is
“rescinded, voided and unenforceable,” as the agreemsieady been validly terminated and Just Livg no
longer has an ongoing obligation to pay EBL 5% of its gross revenue.
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B. Failure to Perform under the Contract Agreement

The court’s conclusion that the Contract Agreement is terminable at will does not mean that s
judgment in favor of Just Live on tleatirety of Count | is appropriate, as Just Live could still be liable fo
breach that occurred before teration of the agreement. SBel.N. Corp.175 lll. App. 3d at 661-62 (findi
that the trial court erred in failing to consider whether there was a breach of contract prior to the termi

mmar
any

Accordingly, there remains a genuine issue of mati@lconcerning whether Just Live fulfilled its pay
obligations under the Contract Agreement.

Rather than trying to show that it fully perfordhelust Live instead argues that EBL breached
Contract Agreement in multiple ways, including viatgtihe covenant not to compete by constructing zipgli
courses for two competitors of Just Live on #@me island, Princeville Ranch Adventures and K|
Backcountry Adventures. EBL admits that it did camsttizip-line courses for these companies, but it ary

fact for the jury to decide as to whether these atberpanies were “direct competition” to Just Live, whe
Just Live may have consented to the business relaiphyg referring those companies to EBL, and ultim
whether EBL’s conduct constituted a breéch.

Just Live also argues that EBLelached the Contract Agreement biirig to fully provide “[bJusines$
consultation, marketing development consultation, websiisudtation . . . [and] techeal training” as require|
by the contract. However, EBL counters, and Just agrees, that it stopped providing business and marK
consulting services in late 2006 or early 2007 becauseLive perceived that the consulting was no lo
helpful and discontinued seeking the advice and conskBbf Because the cowannot tell from the reco

ever) Just Live requested additional performance unge€Ctntract Agreement, the court is unable to
summary judgment to Just Live based on this defense.

In sum, genuine issues of material fact remmaglispute concerning whether EBL breached the Confract
Agreement so as to excuse Just Live’s failure to pay the compensation due under the contract and its|consor
with a third-party competitor of HB Thus, summary judgment on Couris denied, in part, and Counj |
remains pending.

[I. COUNT Il - BREACH OF EQUIPMENT LEASE

In Count II, EBL alleges that Just Live breacligel Equipment Lease by (1) terminating the Equipment
Lease and still continuing to operate the Tree Top Canopy Tour; (2) failing to pay in full 20% of thHe gross
revenues generated from the zip-line tour sinceol@at 2005 and to provide EBL with sufficient finan}fal
statements and reservation books to determine the correct amount due; and (3) removing EBL’S dquipme
without the express written consent of EBL.

Not surprisingly, Just Live has a different viewwdiat happened. According to Just Live, in botlj its
motion for summary judgment and its counterclaim, it validly terminated the Equipment Lease in acgordanc
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with its terms on October 1, 2008, andswebt in breach of the agreemenaay time. In addition, Just LiJe
argues that EBL breached the agreement by failing to pyaeéurbish and repair the equipment on the zip4|ine

tour as needed, by failing to provide the requisite ‘geér” that was necessary for operation of the coursd|, and
by failing to provide training.

A. Termination of the Equipment Lease
Paragraph 2 of the Equipment Lease provides:

The term of this Lease shall be for a period so long as Just Live operates the Tree Top Canofpy
Tour, which shall be for a minimuat three (3) years from the daikthe execution of this Lease,
or until this Lease is terminated by EBL in accordance with Paragraph 13 herein below.

Because the agreement was execotedugust 23, 2005, Justua was obligated to operate the Tree [[op
Canopy Tour until at least August 23, 2008. Thus, there caa Gispute that Just Live’s decision to termirfate
the Equipment Lease by ceasing to operate the Tree Top Canopy Tour after September 30, 2008, fvas in
compliance with the express terms of the confract.

Because the termination was proper, EBL is left gmarthat Just Live is continuing to operate the Jree
Top Canopy Tour, and thus, the Equipment Lease is sifect. The court disagrees. The undisputed evidence
shows that Just Live removed EBL’s equipment feifgg the conclusion of the Equipment Lease, and|fthat
another company installed a new zip-line course orLiess property. EBL argues that, pursuant to paragfaph
5 of the Equipment Agreement, “the replacement mgant becomes property of EBL and a part offfthe
Equipment leased by EBL under the Equipment Leadewever, paragraph 5 simply does not support EBL’s
far-reaching claim that it has a property right to any zip-tiourse ever built for Just Live. The relevant pofftion
of paragraph 5 reads: “All Equipment, attachments,ssarees, and repairs at any time made to or placed|jupon
the Equipment, or any replacement thereof, shall become part of the Equipment leased hereunder ajhd becc
property of EBL.” Under the plaintguage of this paragraph, the critiphlase “or any replacement theregf,”
only modifies the previous word, “Equipment.” In other words, it specifies that attachments, accessayies, ar
repairs that are made to or placed upon the originabewnit or to any equipment that has been replaced jinder
the terms of the Equipment Lease (see paragraph 7 requiring EBL to “remodel and renew the Equijpment,
required”) also becomes property of EBL. Paragragbes not stand for the proposition that a completelynew
zip-line course built for Just Live would automatically become the property of EBL.

reached by the parties,” and that “Just could have bargained for a sunset term releasing it from its obligation
after a period of years” but that it did not do so. t@& contrary, the three-year minimum term obligagion
contained in paragraph 2 does operate like a sunset term while simultaneously protecting EBL’s|[up-frot
construction costs. Moreover, EBL had additional protection in the Equipment Lease based on a “Mlinimur
Patronage” term, which required Just Live to have at least 2,000 paying customers on an annual bgsis witl
minimum fee charged of $75 per customer. This giodiguaranteed a minimum return to EBL of $90,000 ffom
Just Live’s operation of the Tree Top Canopy Tour, which is only somewhat less than the “retail” price EBL
would have charged Just Live for ctmistion of the zip-line tour. As it tas out, EBL got much more than tlis
minimum return out of the deal, as its 20% cuthaf gross revenue amountedover $400,000 during the life

of the Equipment Lease. Although EBL may be disappoitmaiit can no longer benefrom such a lucrativ
operation, the court cannot say that Just Live’s propeirnation of the Equipment Lease frustrated the bangain
reached by the parties.

As afinal note, EBL argues that allmg Just Live to terminate the coatt would “frustrate the bargﬁn
[

A1

Based on the foregoing, the court finds that Just Live is entitled to summary judgment, in part, ¢n Cour
Il of the complaint and Coulhitof its counterclaim, with respect to ttexmination of the Equipment Lease. gr;y
claims that Just Live’s notice of termination wasesleh or that there is an onggicontractual duty to pay 2006
of the gross revenues from the newly constructed zip-line tours are without merit.
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B. Failure to Pay

As to EBL’s claim that Just Live failed to fullyay 20% of its gross revenues generated from thefTree
Top Canopy Tour, this issue appears to have beenregha®ot by the information exchanged during discovery,
and EBL has not pointed to any evidence showing a spéaifiar amount of any alledaleficiency. As to th
claim that Just Live did not providaifficient financial statements and resdion books to verify the payments,
the only evidence cited by EBL refers to a request fmoéit and loss statement tax information for eith
2007 or 2008 that Gustafson wanted for purposagotential sale of EBL to a third paftydowever, this typ
of financial document was not requiredbe disclosed under the Equipmeeaase; Just Live was only requiied
to provide “financial statements and reservation badhkish will identify, at a minimum, a daily accounting”
of the zip-line customers. Becauserthis insufficient evidence to estahle breach of contract by a failurg|to
pay the 20% due or provide the accompanying finan@sistents, summary judgment in favor of Just Lie is
also appropriate on this issue.

C. Other Breaches

Resolution of the remaining allegations of breach bly patties will require the jury to determine factpal
disputes, and therefore, these issues are not amenable to summary judgment. This includes the partles’ dis
over whether Just Live’'s removal of EBL’s equipmens$aviolation of paraggh 5 of the Equipment Leage,
or whether EBL abandoned its property by not acting to vetrien a timely fashion. Also for the jury to decifde
will be whether EBL’s failure to repair or replace cerfaamtions of the course equipment that Just Live thgught
were needed was a violation of the Equipment Leas though the contract states that “the extent aof the
remodeling as well as the time and frequency of the remodeling will be at EBL@isoletion.” Finally, th
jury will have to decide whether EBL breached tlogiiiment Lease by failing to provide the necessary |soft
gear” for the course, or by failing to provide trainingtresfacts on these issues are in dispute. Accordingly,
Just Live’s motion for summary judgment is denied, in part, as to these remaining issues raised by Qpunt Il
both the complaint and the counterclaim.

[lIl. COUNT IIl = DUTY OF GOOD FAITH AND FAIR DEALING

In Count Ill of its complaint, EBlalleges that Just Live breached tmplied duty of good faith and fajir
dealing by continuing to offer a zip-line tour “that was identical or substantially identical” to the EBL-constructed
Tree Top Canopy Tour after notifying EBL that it wasrgpio discontinue the Tree Top Canopy Tour. “[Tflhe
duty of good faith and fair dealing is implied in every contract,” and “[i]ts purpose is to ensure that pdrties dc
not take advantage of each other way that could not have been contemplated at the time the contrgdct was
drafted or do anything that will destroyetbther party’s right to receive thenadit of the contract.” Gore v. Infj.
Ins. Co, 376 Ill. App. 3d 282, 286 (2007).

As discussed above, Just Live did not breach any explicit provisions of the Equipment Lease when
decided to terminate the contract on October 1, 2008, araithaothing in the contratttat prohibits Just Liv
from continuing to offer a zip-line course on its propeeiven one that had a similar layout and design gs the
EBL-constructed Tree Top Canopy Tour. Nevertheless, the court finds that there are questions of[fact as
whether Just Live exercised its discretion to ternairthe Equipment Lease in good faith. For instancg] the
evidence reflects that Just Live did not inform EB&ttihwas planning on constructing another zip-line tO{r or

AY”4

that it had already been in contact with another vepdor to termination of th&quipment Lease. Moreovdr,
although Just Live clearly was not satisfied with EBdégision not to refurbish the zip-line course, it appgars
that part of the problem may havedn that Just Live did not adequately communicate with EBL concernijpg the
status of its lease for the land on which the coursebwidts and a jury could find that it was not unreasongble
for EBL to require some sort of confirmation that the-lmne course would be able to continue before it spent
additional money on updating the course, even though tisat@taxplicitly contemplated in the contract. for
these reasons, Just Live’s motion for summary judgment on Count Ill is denied.
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IV. COUNT IV — ACCOUNTING

In Count IV, EBL alleged that Jusive had understated its gross intdduring the terms of the Contrgct
Agreement and Equipment Lease, #&nsbught a complete accounting framst Live of these amounts. s
noted above, this request appears to be moot as HBItsad its response to the motion for summary judgrment
that “during the course of this litigion EBL has been provided access tatwhas represented by Just Live to
be all of its business records pertinent totthee period of August of 2003 through September of 20(8.”
Because there has been no evidence piresgémthe court to show that thésestill a need for an accounting, Jjist
Live’s motion for summary judgment on Count IV is granted.

V. COUNT V — CONVERSION

In Count V, EBL alleges that Just Live has wrongfatiynverted the equipment that was used to congtruct
the Tree Top Canopy Tour. In order toye a claim for conversion, a plaintiffust show that “(1) he has a right
to the property; (2) he has an absolute and unconditiigyié to the immediate possession of the propertyj (3)
he made a demand for possession; and (4) the defemaeangfully and without authorization assumed confrol,
dominion, or ownership over the property.” Loman v. Freer@af Ill. 2d 104, 127 (2008). Here, Just Ljjve
argues that EBL cannot establish a claim for conversion because it abandoned its property when if failed
retrieve it following the termination of the Equipmergdse. As set forth above, whether the equipmenf was
properly removed by Just Live raisgsnuine issues of material fact. Therefore, summary judgment is glenied
as to Count V.

VI. CONCLUSION
Based on the foregoing, defendant’s motion for summalyment is granted in part and denied in part.

1. Just Live also signed a promissory note reqgifixed monthly payments to EBL to pay for the
construction of the ropes course. There is no dispute regarding the promissory note.

2. In October 2008, Just Live began constructioa wéw, longer zip-line course that was built by
a different company, Experiential Resources, Inc. The newly constructed course is currently in
operation.

3. The Equipment Lease expressly provided that, “[o]nce installed, Just Live shall not remove, nor
permit the removal of, the Equipment or any plaereof from the Premises without EBL’s prior
written consent.” However, the Equipment Leass sient regarding the process or timetable for
removal of the equipment after the lease was terminated.

4. The parties do not dispute that lllinois law applies in this case.

5. Moreover, now that the court has a fuller understanali the facts of thisase, the court’s policy
concern that “plaintiff could have provided comstion of the ropes course as well as marketing
consultation, and technical trainitigdefendant, only to have defentiterminate the contract and
enjoy the benefits of those services without hgtp pay any percentage of the profits gained by
plaintiff's efforts” is not a valid basis to integt the contract as having a definite duration because
the construction of the ropes course was alreadlfpawith a promissory note. In other words,
the 5% payment was not for past services regdjdut rather was payment for ongoing marketing
and training. As soon as either side termingtedContract Agreement, both parties’ obligations
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would end at the same time.

6. The evidence in the record shows that i violated the covenant not to compete by
purchasing equipment and services from a direopatitor of EBL. Specifically, one of Just Live’s
principals, Julianne Lester, admits in her deposttianJust Live hired a competitor of EBL in July
2008 to upgrade its ropes challenge course byllingta rappelling stationral a giant swing. Once
again, rather than challenging the breach, Justdaw&ends that its breach should be excused based
on EBL’s prior breach of the Contract Agreement.

7. Although it does not appear to make such an argument, to the extent EBL is claiming that the
Equipment Lease was to continue on inciédly unless and until EBL provided notice of
termination in accordance with the default prams of paragraph 13, that interpretation would
render the Equipment Lease terminable at willtlfi@ same reasons discussed above with respect
to the Contract Agreement.

8. Plaintiff also cites to exhibit 9 of Gustafsod&claration, but that exhibit does not appear to be
attached to the declaration that was filed with the court.

9. EBL notes in its response brief that it may stilebétled to attorney’s fees and expenses. That

may ultimately prove true if EBL can prove the itgof its other claims, but the court concludes
that there is no basis for such an award under Count IV.
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