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STATEMENT

On September 21, 2010, plaintiff, RildcHenry Corporation, a federgtarted national bank with officgs
in McHenry County, lllinois, filed a qaplaint against defendant, Banclnsure, Inc., an organization pringjpally
located in Oklahoma City that provides various bondsirsutance policies to lllinois corporations. Plainjiff
alleges that defendant breached the terms of a Finémstiéution Bond when it failed to provide coverageffor
a loss plaintiff incurred in reliance on a defaulted lo@efendant filed a motion to dismiss pursuant to Fegeral
Rule of Civil Procedure 12(b)(6). For the following reasons, defendant’s motion is granted.

|. BACKGROUND

Plaintiff allege: the following facts Plaintiff and defend& engaged in an agreement whereby defelﬂdant
would issue¢-a three million dollar Financidhstitution Bond (hereinafter tH8ond”) to plaintiff in exchang
for a premium. The Bond was drafted by defendant.

The interpretation of Insuring Clause (E) is at issu@ause (E) outlines coverage for losses resu|ting
from good faith reliance on third-party actions. Sect{&)&l)(a)-(i) enumerate the types of securities covgred.
Following section (E)(1)(i) are three subsections, (i)-(iiigjuieing that the security resulting in the loss confain
a showing of forgery, alteration, loss, or theft. RlHialleges subsections (i)-(iii) apply only to the secufity
type listed in section (E)(1)(i), that is, a Statementinéertified Security, while defendant alleges subsecfions
()-(iii) apply to all types of securities listed in sections (E)(1)(a)-(i).

On or about October 16, 2009, plaintiff filed a claumth defendant based @he funding of a Deerbat
Financial Service Co. Lease (hereinafter the “Leas@he Lease listed securedllateral of two chemicdl
polishers. It was later discovered that the serial nundretfse polishers were frau@ult. Plaintiff relied on th
Lease, the guarantees, and the listed collatedatermining to fund the Lease in the amount of $1,313,33.59.
Deerbart defaulted on the Lease, thereby causing a loss to plaintiff based on its good faith reliance.

The Lease constitutes an Evidence of Debt, a Catpdbuarantee, and a SetguAgreement, all o
which are security instruments covered under Insuring Cl&)sePlaintiff has maddemands to defendant fpr
relief in coverage from the loss. Plaintiff alleges tteaterage for its loss does not require a showing of fofgery
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STATEMENT

because it is not based on the security type listediloedE&)(1)(i). Defendant has refused to provide covefage
for plaintiff's loss, alleging that gintiff is not entitled to relief under &Bond because there is no evidengg of
forgery, as required by subsection(i).

[I. ANALYSIS

In evaluating a motion to dismiss pursuant to Federal Rule of Civil Procedure 12(b)(6), the cojirt mus
look to whether plaintiff's complairgtates a claim upon which relief candgranted. Fed. R. Civ. P. 12(b)(€]).
In deciding a Rule 12(b)(6) motion, the court must caesthe well-pleaded facts aise and draw inferencms
in favor of the non-moving party. Cole Milwaukee Area Technical Coll. Dis634 F.3d 901, 903 (7th Cj.
2011). To defeat a Rule 12(b)(6) nwotito dismiss, a “complaint must cait sufficient factual matter . . . ffo
‘state a claim to relief that is plab on its face.” _Ashcroft v. Igpab56 U.S. _ , ;129 S. Ct. 1937, 1949
(2009) (quoting Bell Atl. Corp. v. Twomby550 U.S. 544, 570 (2007)). A complaint containing facﬂtual
allegations simply consistent with the defendaié#bility stops short of the line between possibility gnd
plausibility of entitlement to relief._Id.

An insurance policy will be construed to give effect to the parties’ intent as expressed in the [policy’s
language.First Nat'l Bank of Manitowocv. Cincinnat Ins. Co, 485 F.3c 971 97€ (7th Cir. 2007). Languag
is to be interpreted in the context of the entire podind as a reasonable persothi@ position of the insured
would understand it. IdA court will prefer a contract interpgegion that makes economic sense as oppoged to
an illogical interpretation, Hartford FirednCo. v. St. Paul Surplus Lines Ins. @280 F.3d 744, 747 (7th Cjr.
2002). When interpreting commercial contracts, comittpresume the parties intended to accomplish ratipnal
results consistent with industry norms. Dispatch Automation, Inc. v. Ri¢H280$-.3d 1116, 1119 (7th Cjr.
2002); _Fishman v. LaSalle Nat'l| BanR47 F.3d 300, 302 (1st Cir. 2001). A court will not sanctior| the
distortion of language as a means to reach a desisett. F.D.I.C. v. Am. Cas. Co. of Reading,,P&8 F.2d
404, 408 (7th Cir. 1993). Policy language is to be intergr@teo give effect tibs plain, ordinary, and populgr
meaning._ld.

The issue presented in this caseas novel. Several other couris¢luding the Seventh Circuit, haye

examined similar or identical language in bond agreements and have found that the qualifying Iarl(;uage
subsections (i)-(iii) of Insuring Clause (E) applies talad types of securities enumerated in Clause (E). |[See
Resolution Trust Corp. v. Aetna Cas. & Sur. Co. of 86 F.3d 570, 580 (7th Cir. 1994); see dfast Nat'l
Bank of Davis, Okla. v. Pgressive Cas. Ins. CtNo. 10-6132, 2011 WL 304577, atf®0th Cir. Feb. 1, 2011
Brady Nat'| Bank v. Gulf Ins. Co94 F. App’x 197, 203 (5th Cir. 2004Erench Am. Banking Corp. v. Flgfa
Mercante Grancolombiana, S,A25 F.2d 603, 604 (2d C991). The SevenCircuit hasdefinecthe standarg
Banker: Blanke Bonc a< a “two-party agreemer betweei the underwrite anc the insurecfinancia institution,
pursuar to which the underwriter agrees todemnify the insured against loss sustained by reason of sHecific

perils describe unde six ‘Insuring Agreements whichare commonlyreferrecto by the letterdesignatin them
inthe bond.” First Nat'l Bank of Manitowoc, 485 F.3cal 975. The six Insuring Agreements in a standard
“cover the insured financial institution against loss arisiogifspecified dishonest, frauéult, or criminal acts.
Id. at 977. In a standard Clause (E) Securities proviaitsank is protected against “losses resulting fronp the
purchase of documents or other written instruments wiriohe to have been forged.” Farmers Bank & Tffust
Co. of Winchester v. Transamerica Ins. &4 F.2d 548, 551 (6th Cir. 1982).

In this case, the bond at issue is a standard Firdnsigution Bond and Clause (E) is a standard clgause
in such bonds. Numerous courts have found Insuring Clause (E) to be unambiguous. For example fthe Te
Circuit explicitly held, in a nearly identically phe Insuring Clause (E), that the qualifying languagg of
subsections (i)-(iii), requiring forgery, alteration, loss @fthunambiguously applies to all types of securlties
put forth in Clause (E). FEst Nat'l Bank of Davis, Okla2011 WL 304577 at *2. Thegltrict court noted that
the qualifying language in subsections (i)-(iii) was not comi@within the final section (E)(1)(i), but rather Was

ond
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STATEMENT

physically set off from sections J@)(a)-(i) by spaces and indentations. First Nat’l Bank of Davis, Okla. v.
Progressive Cas. Ins. Cdlo. CIV-09-546-F, 2010 WL 5830487, at *5 (W.D.Okla. May 5, 2010), afRib.
10-6132, 2011 WL 304577, at *2 (10th Cir. Feb. 1, 2011).

Other courts, including the Seventh Circuit, have consistently interpreted Insuring Clause (E) in f simila
manner._SeeResolution Trust Corp25 F.3d at 580 (acknowledging that@wing of loss or theft applies ffo
all documents listed in Clause (E) of a standard bond); Brady Nat'l, Bdrk. App’x at 203 (accepting t%{at

the conditioning language of Clause (E) in a standard bond applies to all security types listed); Frginch Ar
Banking Corp.925 F.2d at 604 (recognizing the need for a shgwf the qualifying language of Clause (E)(for
recovery under a standard bond).

at issue in First Natioh&ank of Davis, OklahomaThese conditioning subsections are further removed|from
sections (E)(1)(a)-(i) by a comma, and then followed byg#reeral term ‘which.” This is additional eviderjce
that the conditioning language of subsections (i)-(iiijeuenambiguously meant to qualify all securities lisfed,
and not simply to qualify the security type listed @ction (E)(1)(i). Because plaintiff’'s proposed contracfual
interpretation is inconsistent with the intent of Cla{igand the interpretation of the Seventh Circuit, fit is
rejected._First Nat'| Bank of Manitowpd85 F.3d at 980; Farmersida& Trust Co. of Wincheste674 F.2d
at 551.

Even if the court was persuaded by the argumenthie bond is ambiguousapttiff's argument woulg
still fail pursuant to the law’s preference for an intergretethat is reasonable, is in harmony with the parfies’
intent, and makes economic sense. First Nat’'| Bank of Manitowoc, 485 F.3cal 976 Hartford Fire 280 F.3d
at 747. A Bankers Blanket Bond is not intended to be a policy of simple credit insuranderer@deAm
Banking Corp. v. Flota MercémGrancolombiana S.A752 F. Supp. 83,88 n.5(S.D.N.Y. 1990), 3f9d5 F.24
603 (2d Cir.1991); Republic Nat'l Bank bfiami v. Fidelity & Deposit Co. of Md.894 F.2d 1255, 1263 (11th
Cir. 1990). To interpret Clause (E) as plaintiff pragsvould allow recovery for any loss as to the ligted
securities without a showing of forgery, alteration, losgheft, and would essentially transform the stanglard
bond into a simple credit insurance policy. French Am. Banking Ca5@.F. Supp. at 88 n.5; Republic Nat'l
Bank of Miami 894 F.2d at 1264. This interpretation woulthwa banks to rely on any type of secutty
document “not because they are worthy of such relidndeather because the rdlity of such documents
insured” Republic Nat'l Bank of Miami894 F.2d at 1264. Such an interpretation would discourage ban
thoroughly evaluating the credit worthiness daditlitustomers. French Am. Banking Corifb2 F. Supp at
n.5; Republic Nat'l Bank of Miami894 F.2d at 1264. This interpretation would result in a failufe to
differentiate between risks against which banks carprttemselves through due diligence and financial fisks
banks should not undertake. French Am. Banking C852 F. Supp at 88 n.5; Réblic Nat'l Bank of Miamj
894 F.2d at 1264.

In addition, plaintiff's proposed interpretation wogleate a loophole in the Borsdtoverage. It woul
allow essentially unlimited financial backing where defendizd not intend to offer such extensive protectipn.
This is evidenced in other sectiasfshe Bond, including the Exclusions Section, which offers further limitafi
on plaintiff's coverage, evidencing that the Bond is not to be construed as a boundless agreement. Whien reac
Clause (E) in light of the policy aswhole, the policy’s language and extensive Exclusions section can @nly be
interpreted as support for an interpretation of Clauyéh@ requires a showing @drgery, alteration, loss, @r
theft, as to all types of securities enumerated.

The qualifying subsections (i)-(iii) have an identical placement within Clayses ey did in the bo:“(d

from

Furthermore, it is illogical to say the parties mded to require a showing of forgery on only one fype
of security commonly utilized. This is especially evident considering that the type of security listed infClause
(E)(1)(i), a Statement of Uncertified Security, has ndirtis characteristics that would justify such a sfark
divergence. The court is not persuaded by plaintifjsiarents in support of suehnovel interpretation of tJE
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STATEMENT

Bond.

Plaintiff purports that any dispute as to the nieguof the Bond should beastrued against defendait.
In general, when contract languagdound to be ambiguous, an interpretation against the drafter and in favor
of the insured is preferred. First Nat'| Bank of Manitoyw#85 F.3d at 976. However, a standardized Barkers
Blanket Bond is distinguished from a normal contad@dhesion between unsophisticated partiesatl@77.
When interpreting a Bankers Blanket Bond, the Seventh Circuit has held the normal construction against tl
drafter rule will not apply where both partiesntributed to drafting the contract. ; Northbrool Exces and
Surplusins. Co.v. Procte & GambleCo.,, 924F.2¢633 63<n.€ (7thCir.1991) While plaintiff alleges the Bongd
was draftecsolely by defendan the partie«are botl sophisticate busines entitiesdealincatarm’slength Two
business savvy parties are capableefotiating policy language and understanding the terms of an industry-
wide bonc form. Cont’l Corp v. Aetne Cas & Sur Co,, 892 F.2d 540, 545 (7th Cir. 1989). The generalfrule
of construin(termsagainsthe drafteiancin favor of coverag is notcontrollincin adispute¢betweel establishe
ancexperience partietasit would be between a sophisticated orgation and an unsophisticated, private pdrty.
Id. at 545-46;Dawn Equip. Co. v. Micro-Trak Sys., li, 186 F.3d 981, 989 n.3 (7th Cir. 1999).

In addition, plaintiff's argument that the grammatical rules of outline formation support an unconvégntional
contract interpretation is not persuasive. Plaigttfs numerous grammatical rules and documents not ghown
to be applicable to legal contract interpretation. Whearpreting a contract, the court will give weight to [the
reasonable interpretation in light of the entire contithet normative interpretation as determined by ind{|stry
standards, and the plain and ordinary meaoitige language. First Nat'| Bank of Manitowd®5 F.3d at 97
Hartford Fire Ins. C9280 F.3d at 747;_Dispatch Automation, |80 F.3d at 1120; Fishmdtd7 F.3d at 30

Finally, plaintiff's argument that defendant’s contraatérpretation is in conflict with other sectiongfof
the bond is not persuasive. Rl cites Insuring Clause (C)which contains a similar outline format as Clajise
(E). However, the subsections (i)-(iii) in Clause (@& set off by a colon, as opposed to a comma in Clausg (E),
and are immediately following the restricting phraseotjaied that covered Property transported in sugh a
manner is limited to:” This language difference suppodstition that the subsectioimsClause (C) are to lje
interpreted in a narrow sense, whereas the subsecti@ialge (E) are to be interpreted as a broad extefnsion
of the language preceding them. Plaintiff's argumeptexly technical and fails to account for the partles’
intent.

[ll. CONCLUSION

The plain and ordinary meaningtbé contractual language requires a showing of forgery, alteratiory, loss,
or theft, as a condition for coverageder Insuring Clause (E). This is the reasonable interpretation that|makes
economic sense. Plaintiff has not géd forgery as to the Lease at iss@ecordingly, plaintiff has failed t
state a claim upon which relief can be granted aecktbre defendant’s motion to dismiss is granted.

L =4

1. Insuring Clause (E), which is entitled “Securities,” provides coverage for:

Loss resulting directly from the Insured having, in good faith, for its own
account or for the account of others,

(2) acquired, sold or delivered, given value, extended credit or
assumed liability on the faith of any original

€) Certified Security,
(b) Document of Title,
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(€)

(d)
(e)
(f)
(9)
(h)

Deed, mortgage or other instrument conveying title
to, or creating or dischairgy a lien on, real property,
Certificate of Origin or Title,

Evidence of Debt,

Corporate, partnership or personal Guarantee,
Security Agreement,

Instruction to a Federal Reserve Bank of the United
States, or

Statement of Uncertificated Security, which

0] bears a signature of any maker, drawer, issuer,
endorser, assignor, lessee, transfer agent,
registrar, acceptor, surety, guarantor, or of any
person signing in any other capacity which is
a Forgery,

(i) is altered, or

(i) s lost or stolen,

2. There is no suggestion that plaintiff’'s secunis altered, lost, or stolen. Therefore subsections

(ii) and (iii) are not applicable.

3. (C) INTRANSIT

Loss of Property resulting directlyoim robbery, common-law or statutory
larceny, theft, misplacement, mystars unexplainable disappearance, being
lost of made away with, and damagelestruction or the Property, while the
Property is in transit anywhere in the custody of

@) a natural person acting as a messenger of the Insured (or
another natural person acting as messenger or custodian
during an emergency arising from the incapacity of the
original messenger),

(b) a Transportation Company and being transported in an
armored motor vehicle, or

(c) a Transportation Company and being transported in a
conveyance other than an armored motor vehicle provided
that covered Property transported in such manner is limited

to:

(i)
(ii)

(iii)

records, whether recorded in writing or electronically,
Certified Securities issued in registered form and not
endorsed, or with restrictive endorsements, and
Negotiable Instruments nggayable to bearer, or not
endorsed, or with restrictive endorsements.
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