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STATEMENT

Plaintiff, Experience Based Learning, Inc., an llimoorporation, filed a two-count complaint agajnst
defendant, Florida Eco-Safaris, Ina.Florida corporation, alleging breach of contract and conversion. |[Now
pending are defendant’s motion to dismiss plaintifiteended complaint and plaintiff's motion to strke
defendant’s reply to the motion to dismiss.

I. BACKGROUND

In its amended complaint, plaintéileges the following facts. Plaintiff is an lllinois corporation vu‘ith

its principal place of business in Winnebago Countyndik, that is engaged in the business of desigfing,
installing, providing training for, and manufacturing #ipe and canopy tours, zip line tower structures,[and
ecology tours that use zip lines for the purpose of adweitavel. Defendant is a Florida corporation witl its
principal place of business in OsceGlaunty, Florida, that is engagedire business of providing eco-advenfre
programs for corporations, youth, comntyigroups, and tourists at a profyen or around Osceola County (fhe

“Property”).

On or about October 2, 20Q8aintiff and defendant entered intovatten lease contract (the “Leassq)),
which requires plaintiff to provide, #tall, repair, replace, and maintain a zip line/canopy tour (the “Tou
the Property and to provide annual training to defendantigloyees with respect to the safe operation
Tour. Section 2.1 of the Lease providest the initial term of the Leasefige years unless the Lease is soqner
terminated by plaintiff in accordance with the terms sghfilhverein. Section 3 of the Lease provides that d{jring
the term, defendant will pay plaintiff rent in an amoeaual to 30% of the monthly gross revenues receivg¢d by
defendant from its operation of the Tour in monthlyatistents. Section 3.b of thease provides that in the
event it is determined that any sums required to lielyyadefendant are not received by plaintiff within 15 days
of the date on which such sums become due, defendant will be liable to plaintiff for late fees equal to fivie perce
of the amount past due. Section 10.b of the Lease prahaiethe minimum fee to beharged to an individugl
customer of defendant for participation in the To#75.00. Section 16 of the Leaseyides, in pertinent pa
that each of the following will constituta event of default under the Leag:failure by defendant to pay apy
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STATEMENT

installment of rent within thirty days after the datewhich such installment becomes due; or (b) any brejlch or
failure of plaintiff or defendant tobserve or perform any of its other obligations under the Lease that cofjtinues
for thirty days after notice in writing of such defauflaintiff is the owner ofhe personal property comprisijpg

the Tour, including, but not limited tajp lines, towers, suspension bridges, walk alongs, safety equigment,
helmets, lanyards, harnesses, carabineers, pulleys, wire rope and clamps (the “Equipment”).

Beginning in or about April 2008nd continuing at least throu@ttober 28, 2010, defendant reduged
its monthly payments to plaintiff under the Leasd %86 of the gross revenues defendant received from the
operation of the Tour. On information and belief, diffialleges that defendant has charged certain indivigual
customers participating in the Tour a fee less thar$75.00 minimum fee requiteinder the Lease. On|pr
about November 5, 2010, plaintiff forwarded defendantitien notice of its election under Section 16 of|the
Lease to terminate the Lease as a result of defendbeifiglt and demanded trdgfendant permit plaintiff tp
access the Property to remove the pment. Defendant has not perntdtigaintiff to access the Property(to
remove the Equipment or any portion thereof. Pliatleges that defendant is wrongfully detaining [the
Equipment and continuing to use the Equipment fanits benefit, and requesiamages in excess of $428,J00,
including costs and attorney’s fees.

Il. ANALYSIS

A. Defendant’s Motion to Dismiss

Defendant moves to dismiss plaintiff's amended damppursuant to Federal Rules of Civil Procedure
12(b)(6) and 12(b)(7). First, defendant contends tlaa{ifif’'s termination of the Lease was ineffective becguse
plaintiff did not repossess and remove the Equipment from the Property as required by Section 16 of {he Lea
Defendant claims that until plaintifepossesses the Equipment, the Leassill in effect and any alleged
defaults thereunder are not actionable, such that cfambseach of contract an@oversion are premature. |In
addition, defendant args¢hat the amended complaint is subject to dismissal because plaintiff failed tp name
as a party the Allen Broussard Conservancy (the “Cuagsey”), the entity that owns the Property. Defenglant
alleges that the Conservancy is a necessary partg suthpursuant to Rule 19(ag¢cause termination of the
Lease requires entering the Conservancy’s land to remove the Equipment.

The court finds defendant’s first claim, that ptéfis termination of the Lease was ineffective becTse

plaintiff did not repossess the Equient, unpersuasive. As plaintiff notes in its response, the langu@ge of
Section 16 of the Lease is at least ambiguous asethehremoval of the Equipment is a condition precgfent
to termination of the Lease. Section 16 of the Lease states, in pertinent part:

“[u]pon the occurrence of any default by FES, EBL, as its sole remedy, may terminate the lease upgn writte
notice to FES and after 24 hours written notice enter upon the Premises with an FES representative tq repos:
and remove the Equipment. Any such repossession shall constitute a termination of this Lease . . ..

This language may reasonably be read as indicating either (1) that termination is effective upon writtien notic
to defendant, and that repossession of the Equipmentrgitigeend of the term dog which rent is payablé;
or (2) that termination is effective only upon bothtten notice and repossession of the Equipment. || The
meaning of ambiguous contract langueggequestion of fact beyond the scope of the court’s inquiry on a njotion
to dismiss pursuant to Rule 12(b)(&a Salle Nat'l Bank v. Serv. Merch. C&827 F.2d 74, 78 (7th Cir. 198Y).
The court therefore finds unpersuasive defendant’s clanpthintiff's termination of the Lease was ineffectiye,
and defendant’s motion to dismiss will not be granted on this basis.

The court further finds unpersuasive defendant’s argument that the amended complaint is s“;bject |
dismissal because plaintiff failed to name the Conservasayparty pursuant to Rule 19. With respect to a[Rule
12(b)(7) motion, the burden is on thewant to show that the “missingiarty is necessary for the casq to
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STATEMENT

proceed._Martin v. Local 147, Int'l Bhd. of Painter§5 F. Supp. 235, 236 (N.D. Ill. 1991). Here, plaintiff
argues that the Conservancy is a necessary partyhandhis court lacks psonal jurisdiction over t
Conservancy, a Florida corporationthout minimum contacts with lllinois. Plaintiff contends that t
Conservancy is a necessary party under Rule 19(a)(hg@guse neither plaintiff nor defendant may enteff the
Conservancy’s land to remove the Equipment withbatConservancy’s permission. The court disagfees.
Because plaintiff does not seek equitable relief agcheplevin, but only monetary compensatory damages,
punitive damages, attorney’s fees and costs, the calntid$o accord complete relief among the existing pdrties
without ordering entry onto the Carsancy’s property. Plaintiff andefendant are the only parties bound by
the terms of the Lease, and plaintiff pyskeeks contract damages under the Lelsg not necessary to join t!Ie
Conservancy as a party to accord complete relief tatffaiand so defendant’s motion to dismiss is denigd.

B. Plaintiff's Motion to Strike Defendant’s Reply

Plaintiff asks the court to strike portions of defemtkareply in support of defendant’s motion to disnuoss
that raise new arguments not mentioned in the motiorsiois. Specifically, plaintiff alleges that in its motjon
to dismiss, defendant confined its Rule 12(b)(6) argutodnto assertions: (1) that plaintiff's breach of contfjact
claim was premature because repossession of the Egptipgra condition precedent to terminating the Lgase
and bringing a claim for unpaid rents; and (2) that piisiconversion claim was inappropriate because plaiptiff
has not repossessed the Equipment, so the Lease rémgififest and defendanttontinued possession of the
Equipment is not wrongful.

Plaintiff argues that the following clas in the reply brief should be stricken because they were notfraised
in defendant’s motion to dismiss: (1) that plaingfbreach of contract and conversion claims are redt}dant

because they seek the same religftt{@t the court treat defendant’stioa to dismiss as a motion for summgry
judgment pursuant to Rule 12(d); and (3) that defendant has permitted plaintiff access to the FES Plfoperty
retrieve the Equipment, to the extent such claim is based on extrinsic evidence.

Arguments raised for the first time in a reply bried araived and should be disregarded or stric@ﬂ. In
re Sulfuric Acid Antitrust Litig, 231 F.R.D. 320, 329 (N.D. Ill. 2005). As such, the court agrees thgt any
arguments set forth by defendant in its reply that weteoriginally raised in the motion to dismiss should be
stricken. Nevertheless, the court bagewed all of the arguments set forth in defendant’s reply and fin<1|s that
even if the court were to consider those not previowssed, such consideratiamould not change the courffs
ruling on the motion to dismiss. Plaintiff's timn to strike is therefore denied as moot.

l1l. CONCLUSION
Defendant’s motion to dismiss is dedi Plaintiff’'s motion to strike dendant’s reply is denied as mogt.
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