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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

ROGER BURKE

Plaintiff -Claimant,
No. 11 C 50001
V.
lain D. Johnston
CAROLYN W. COLVIN, Acting Magistrate Judge

Commissioner of Social Security,

~— L — L — —

DefendantRespondent.

MEMORANDUM OPINION AND ORDER

ClaimantRoger Burkghereinafter,'Claimant”) brings this action under 42 U.S.C. 8
405(g), seeking reversal or remand of the decision by Respondent Carolyn W. Coivig, Act
Commissioner of Social Security (“Commissionertjenying Claimant’s application for
disability insurance benefits (“DIB”) under Titledf the Social Security ActThis matter is
before the Court on crossetiors for summary judgment [Dkt. #25, 27].

Claimant argues that the Commissioner’s decidiemyinghis application for DIB
should be reversed or remanded for further proceedings because the Administratiwedye’s
(“ALJ") decision is not supported by substantial evidence and is contrary to law. The
Commissioner argues that the ALJ’s deciséhiould be affirmed because it is supported by
substantial evidence. For the reasons set forth more fully below, Claimanits for summary
judgment [Dkt. # 2bis granted in part and denied in part, and the Commissioner’s motion is

denied The Commissioner’s decision is reversed, and this matter is remande®ozithie

! commissioner Carolyn W. Colvin has been automatically substituted agthedant
Respondent pursuant to Federal Rule of Civil Procedure.25(d)
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Security Administration (SSA") for further proceedings consistent with this Memorandum
Opinion and Order. On the present record, this Court declines to remand with an ordedto awa
benefits.
I. BACKGROUND

A. Procedural History

Since 1981, Claimant has fileaultiple claims for DIB and/or supplemental security
income (“SSI”). Claimant first filed a claim for DIB and SSI in 1981, whicls denied in 1982.
R. 89-97 Claimant filedthree subsequent DIB claimshich were denied in 1999, 2000, and
2002. R. 345.

On March 4 2004, Gaimantfiled the claim at issue in this appéat DIB due to a
disabling conditiorf. R. 104-106Claimantinitially alleged an onset date of Januar 1999. R.
104. The SSA denied that claifirsst on March 9, 2005 and upon reconsideration on June 16,
2005.R. 59, 68. Claimant timely filed a request for hearing before an ALJ. R.F&lowing a
hearing before ALJanice Bruningt which the Claimant testified, the ALJ affirmed the SSA
decision denying the claim on September 11, 2006. R. 18-26. Specifically, the ALJ found that
Claimant was not precluddbm performingpast relevant work given his residual functional
capacity (“RFC”), that Claimant’s pskills were transferable to other jobs that would

accommodate his RFC, and that a significant number of jobs existed in the national ett@tomy

% The administrative record is not clear about the elawy date of the claim at issue in this
appeal. In their respective briefs, the parties refer to the claim asfibsihgn February 15, 2004The
2006 ALJ opinion also refets aclaim datel February 15, 2004. R. 18, 343. In contrast, the transcript
from the 2006 ALJ hearing refers to a claim dated October 15, 2004. R. 303. The trémsorthe
2010 ALJ supplemental hearing and the 2010 ALJ opinion at issue in this bpfieedferto Claimant’s
application for DIB filed on February 20, 2004. R. 5Zhe administrative record includes two claims
field in 2004: one filed on March 4, 2004 (but signed by Claimant on March 10, 2004), and another
unsigned application filed on October 15, 20R4104110. Accordingly, the Court recognizes that the
filing date of the claim at issue in this appeal is March 4, 2004.
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Claimant could perform. R. 20-22. The Appeals Council denied Claimant’s Request fow Revie
on October 26, 200and Claimant filed a lawsuit in the Northern District of lllindigestern
Division seeking reviewR. 11, 383.

On August 21, 2009, Magistrate Judge P. Michael Mahoney issued an opinion reversing
the ALJ and remanding the case for further proceediagause the ALJ’'s RFC determination
was not supported by substantial evidence in the record, the ALJ failed to suffiartictilate
her reasoning to establish a logical bridge from substantial evidence icdhe tee her RFC
determination, and the Al@isinterpreted part of the vocational expert’s testimony regarding the
Claimant’s past work history. R. 359-63. Despite remanding the case for furthexdinose
Judge Mahoney noted that there may be sufficient evidence in the record to supfbd’'she
RFC determination. R. 361.

Following remand, ALJ Bruningonducted a supplementsaring on June 22, 2010. R.
520. Claimantalsoattended theeconchearing and testifiedR. 522 OnOctober 26, 2010, the
ALJ issued a decisioagaindenying the clen for benefits. R. 335Claimant did not file
exceptions with the Appeals Council and the Appeals Council did not otherwise assume
jurisdiction making the ALJ’s decision the final decision of the Commissioner. 20 C.F.R. §
404.984(d) (2011)Claimant sbsequently filed this appeal pursuant to 42 U.S.C. § 405(g).
Claimant’s objections to the ALJ’s decision are limiteth¢oRFC and credibility
determinatios. Accordingly, the Court will focus on the facts in the record related to those
findings.

B. Hearing Testimony

1. Roger Burke - Claimant



Counsel represented the Claimant at his supplemental hearing on June 22, 2010. R. 520.
Claimant was born on May 6, 1947, making him 57 years old when his insured status expired on
September 30, 2004, and 63 years old at his supplemental hearing before the ALJ on June 22,
2010. R. 104 .Claimantcompleted high school artldree years of collegeoncentrating in
landscape design architectuRe.523-524.At the time of his hearing, Claimalied alone in a
132yearold house. R. 524, 533laimantclaims disability sincdanuary 1, 2000 due &m
ulcerated left heel R. 525

At the hearing, Claimant discussed the residual injuries from an abilemraccident in
1965 when was 17 years old, whichdi&ms led to his disability. Claimastated that the left
heel ulcer first developed following the accidd®t.320. Claimantindicated that the left heel
ulcer had healed, but was reopened in 1994 because of an injury at work. R. 320aif&ht
stated that he had difficulty walking and was out of work for approximately five maiftesthe
heel ulcer reopened. R. 320.

Claimantwas insured for benefits under the Social Security Act through September 30,
2004. R. 525.Claimanthad no reported aome aftedanuary 1, 2000. R. 52%laimantworked
full-time as a service representative at Farm and FleetI898 to 1995 and was paid $8.25 per
hourfor his servicesR. 194, 307. As a service representative, Claimant performed the functions
of an aitomotive mechanic, including changing tires, repairing exhaust systemngpacing
batteries, lights, shocks, and struts. R. 194. Following a work-related injurydpahss his
left foot ulcer in 1995Claimantwas out of work for 5 months. R. 307.

WhenClaimantreturned to Farm and Fleet, Werked as a service clegk the tire desk

from 1995 through 1999. R. 30€laimantworked approximately 15 to 20 hours per week as a

3 Claimantfirst alleged an onset dateddnuary 1, 1999. R. 104. At the supplemental hearing,
Claimantamended his onset date to January 1, 2000. R. 525.
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service clerkperforming customer service, stocking, and inventory functions, and was paid
$8.10for his servicesR. 195. AdditionallyClaimanttestified thathe“volunteered’on and off

at a foster shelter for abandoned dogs, cats and farm animals from 1999 through 2006. R. 309-
10. Heworked approximately 20 hoursimpgeekat the shelter cleaning barns, doodyls and

ends, feeding the animals, and working in the vegetable garden. R. 309-31C|&&€nt

received food and the owner of the shelter paid Claimant’s property taxes in oethis f

services at the sheltd®. 310, 536-37.

Since leaving worlat Farm and FlegClaimantstatedhe staysaround the house during a
typical day.R. 533. Claimant reported that he can stand for approximately an hour before
needing to sit, andansit for a little longer tha@an hour. R. 527He testified that he ha® stand
up after an hour of sitting because his leg goes numb. R.@G2aimant testified that he tries to
restrict himself to three or four hours per day standing, but that life is demaRdibg7. If he
stands on his feet the entire day or more he would risk stressing his leg, ankle, amdi iheel a
would get a fire sensation in his pelvic area. R. 538.

Claimantreported that heries to stay active during the ddy. 535. Claimanttestified
that he pdorms household chores daily for an hour or so at a time, including cooking meals,
washing dishes by hand, doing laundry, making his bed, cleaning the house, and taking out the
garbage. R. 531. He testified that he rests for about a half an hour in between chores. R. 323,
540. Claimantstated that he perforns®me household maintenarasel repairs as well, such as
painting windows, mowing the lawn using a riding lawnmower, and shoveling snow. R. 319,
539. Claimantalso cares for himdoor/outdoor dog. R. 53ZXlaimantalsospenddis time
sitting or lying down, reading books, listening to the radio, or looking at the internet. B3331-

Claimantreported that he had difficulty navigating theerior stairs in hiswo-story home due



to his foot ulcer and went upstairs only a couplamés peweek R. 528. FinallyClaimant
stated that he drove his car approximately two or three times per week and shopjgealxon hi
R. 316, 530.

Claimant testifiedhat he can walk a block or two, but would need toatst walking
that distancdecause of pain in his heel. R.4Dlaimant testified that hiead used a cane
1995 when his heel was to a point that he could not put any weight on it, but that he did not
currently use a cane. R2%, 538 Claimant testified that he can sleep only if he lays on his side
and that he takes half hour naps a few times a week. R.(880bnant also testified that if he
“steps on the corner of a rug it hits that nerve” in his left heel and it feelrikéectric shock,
which causes him to fall down. R. 311.

Claimant testifiedat thefirst hearingin 2006that he can ft 10 to 15 pounds. R. 312.
Claimanttestified at the 2010 supplemental hearing that he can lift 10 pounds. Claimaetitestif
thatwhile he can take care of his personal needs, he has to move slowly because heyfrequentl
loses his balance and falls down. R. 315, 530.

2. Vocational Expert (“VE”) —Melissa Benjamin

At the supplemental hearindpet VE testified that Claimant’s pasevant work as a
sales clerk (service clerkjould be considered light exertion and semi-skilled work. R. 542.
Claimant’s past job as an auto téshbrvice representativ@jould be considered medium
exertion and at the low end of semi-skilled woFk.542. The VE also testified that none of the
skills for these positions were transferable to sedentary. R. 542.

The ALJ posed the followmhypothetical to the VER. 542 First, the hypothetical
claimant whocan lift and carry 20 pounds occasionally, 10 pounds frequently, stand and/or walk

a total of six hours during an eight-hour workdBy542. Second, the hypothetical claimant can



never climb ladders, ropes, or scaffolding. R. 5#Rird, the hypothetical claimactan
occasionally climb ramps arstiairs and crouch and craR. 542. Fourth, the hypothetical
claimantcan frequently balance, stoop, and kneel. R. 542.

The VE opined that the hypothetical person would not be able to peafyrof
Claimant’s past relevant wods an auto tecfservice representativeR. 542. However, gh
also testified thathe hypothetical person would be able to perform Claimant’s past relevant
work as a sales clerk and that the hypothetical person could also ppdckar assembler, or
sorterpositions. R. 542. The packer, assembler, and sorter positions are all light and unskilled.
R. 543.

The ALJ then modified the hypothetical person to include that he would require a
sit/stand option allowing the person to sit for two minutes after standing for one hé4d3.R
The VE responded that requiring such a sit/stand option would reduce the available packer
assembler and sorter jobs by fifty percantl eliminate the sales clerk position. R. 543.

C. Medical Evidence

Claimant was struck by drunk driver in 1965 and sustained substantial injuries. R. 231.
Claimant’s physiian, Dr. Jose Diaz, diagnosethithant witha fractured pelvis, dislocated left
sacroiliac, possible sciatic nerve damage, fractured left tibia and fibukxeslaceration to the
perineal region and open fracture of the skull with brain injury. R. 231.

On Septembet2, 1997, Dr. John Karesh, an internal medicine specialist at Dryer
Medical Clinic in Aurora, lllincisexamined Gimant.R. 238. This examination occurred
approximately two years after Claimant’s work related injury that resxptre heel ulcer in

1995. Dr. Karesh noted that he did not see a specific ulcer on Claimant’s left heel, budde did



a callus formation. R. 283. Dr. Karesh also noted that further treatment of the kbe&laldd
be of no use at that time. R. 238.

Claimant sawDr. Karesh again on December, 3@97.R. 237. Dr. Kareshnoted tlat
Claimant’s heal ulcer appearaalbe healed without drainage but with chraraius formation
which requiredClaimant to wear a special silicone pad to prevent boot irritafRo237.

Claimant saw Dr. Karesh again on August 26, 1998 and December 9, 1998. Rr2Rdresh
did not note any issues with Claimarttselulcer during those visits. R. 234.

From August 1998 through February 2002, Claimant was treated by a podiatrist, Dr.
Levin, fourtimes. On August 20, 1998, Claimant saw a Dr. Levin for a chronic trophic
ulceration on his left heel. R. 264. Dr. Levin noted thiale Claimant’s ulcer seemed to be
improving in the surrounding skin area, there was still fragile ephesent centrally that was
not breaking down. R. 264. Dr. Levin noted that Claimant was working 20 hours per week at the
time. R. 264.Dr. Levindid not recommend that Claimant return to work full titoet instead he
could return to work on a more limited basis. R. 264.

Claimant saw Dr. J. F. Lacart on September 8, 1998. R. 260. Dr. Lacart referred
Claimant to Dryer Medical Clinic for a leg messment and shoe lift. R. 260. Claimant went to
Dreyer Medical Clinic on September 15, 1998 and reported an ulcerated heel, stk frdrop
foot, and loss of feeling in left leg at times with loss of control. R. 258. The theratpiXtger
ordered him an orthotic leg lift. R. 259.

On December 23, 1998, Claimant saw Dr. Levin again. R. 264. Dr. Levin noted that

Claimantreported that he was working 20 hours a week at Farm and Fleet, but also was working

* Eschar is defined as a “thick, coagpald crust or slough which develops following a thermal
burn or chemical or physical cauterization of the skKBTEDMAN’S MEDICAL DICTIONARY 597 (26th ed.
1995).



a side job which caused heel irritation. R. 264. Dr. Levin also noted that there was neulcera
on the left heel but the eschar was slightly moist at the lateral aspect. R.1264vib ordered
Claimanta new silo pad and noted thdaithant was putting uttéyaln? on the ulceration. R.
264.

Claimant did noreturn to Dr. Levin for over twgeas. R. 264. Dr. Levin dispensed silo
pads and/or filled out and submitted disability forms on Claimant’s behalf four tioneg) that
time period. R. 264. Claimant saw Dr. Levin on February 14, 2000. R. 264. Dr. Levin noted that
Claimant had been working approximately 15 Isquer week at an animal shelérd that the
previous left heel ulceration was the healthiest he had seen it look in a long time. R. 264. There
was no eschar and the skin appeeéadry with no suspect areas. R. 2B4. Levin followed this
appointment with a letter for Claimant’'s employer on February 22, 2000. R. 264.

Dr. Levin saw Claimant on February 14, 2002 for a heel evaluation. R. 264. Dr. Levin
noted that the ulceration on the posterior aspect of his left heel was not open at thaittihne
there was fragile eschar which is disturbed by extended periods of vegighdand walking. R.
264. Dr. Levin again proscribed a silo pad heel sock and indicatedlénatantwould continue
applying utter cream to his heel. R. 264. Claimant did not see Dr. uptiirafter his insured

period expired in 2004. R. 264.

® The Court believes that thecords areeferring toan overthe-countesalve used fosoothing
and moisturizing dry and cracked skin, which is sold under the names “udder balnvagrubfm”. The
gooey, yellowgreen ointment made of petrolatum, lanolin and an antiseptic 8-hydroxygeisalfate
was inventedy a Wells River druggisgh 1899. It wasoriginally used to sooth irritation on cows’ udders
after milking. However, farmers’ wives quickly realized how smooth it made the farmerss fzartd
began employing the cream for other purpodd®e salvehas amyriad of uses, including, ut not limited
to, "squeaky bed springs, psoriasis, dry facial skin, cracked fingers, burngiagies rash, saddle sores,
sunburn, pruned trees, rifles, shell casings, bed sores and radiation Seedslin CurranBag Balm:
Problem-salving for all, USATODAY, Jan. 31, 201@vailable at
http: //usatoday30.usatoday.convnews/nation/2010-01-31-bagbalm_N.htm.
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Claimant saw Dr. Algimantas Kerpe on May 2, 2002. R. 245. Dr. Kerpe noted that
Claimantreported that he had a recurrent ulcer on left heel antiglextercisedy splitting
wood for about 15 to 20 minutes a day. R. 245.

Claimant was seen by Dr. R. R. Grayson on July 9, 2002 for a formal internal medicine
diagnostic consultation and report. R. 247. Dr. Grayspedithat claimant stated he had a
chronic ulcer on the back of his left heel, which was not apercerated the time of the
examinationR. 247. Dr. Grayson noted that Claimant’s left leg was remarkable itnénlatft
calf was obviously atrophied orasual inspection and was two inches smaller in circumference
than his right calf. R. 248. Dr. Grayson also noted the strength of Claimant’s égueas
normal on the right at 5/5 and weaker on the left at 3/5, and that Claimant’s rangeoof ohoti
all joints was within normal limits. R. 248.

On July 18, 2002, Dr. Paul LaFata completed a residual functional capacgyrasatof
Claimant. R. 249. Dr. LaFata indicated that Claimant could lift 20 pounds occasianaly)
pounds frequently. R. 250. Claimant could stand or walk about 6 hours in an 8 hour workday
and was not limited in his ability to push or pull. R. 250. Claimant could frequently balance,
stoop, and kneel, occasionally climb ramps and stairs, crouch and crawl, and couldiméver cl
ladders, ropes or scaffolds. R. 251. DaFataalso noted thatlaimant didnat have any
manipulative, visual, communicative, or environmental limitationshasda normal gait. R. 250,
252-253.

Claimant returned to Dr. Kerpe on May 29, 2003 complaining of a left heel ulcer. R. 274.
Dr. Kerpe’s exam of Claimant’s left heel reveastidht weakness with dorsiflexion, inability to
stand on both heels equally, andcaton the left heelvhich was dry and appeared healed. R.

274. His assessment concluded that Claimant had a healed ulcer on his left heel. R. 274. Dr.
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Kerpe offered to refer Claimant to orthopedics or neurosurgery for furthieiaéea, but
Claimant declined the referrdig@cause he did not have insurance. R. 274. Dr. Kerpe indicated
that he felt he could not offer Claimant anymore treatment. R. 274.
Claimant had an internal medicine consultative examination with Dr. RoopadiKarri
April 27, 2004. Dr. Karri noted that Claimant complained of left ankle soreness and @iving
when working, pain in the left heel since he was 17, and falling down the stairs. R. 276. Dr.
Karri’'s examination of Claimant noted scars on his left heel and leg andkéshlacar on his
left heelwith dried blood on it, a surgical scar that did not heal. R. 276. He also indicated that
Claimant did not have any trojghchanges, varicosities or ulcerations in his extremities. R. 277.
On May 13, 2004, Dr. Julio Pardo completed a residual functiapalotty assessment of
Claimant. R. 279 - 286. Dr. Pardo indicated that Claimant could lift 50 pounds occasionally, and
25 pounds frequently. R. 280. Claimant could stand or walk about 6 hours in an 8 hour workday
and wa not limited in his ability to pdsor pull. R. 280. Dr. Pardo noted that Claimant did not
have any postural, manipulative, visual, communicative, or environmental limitatio281R
285. Dr. Pardo acknowledged that Claimant alleged disability, in part, due to an dibeslte
R. 286. Dr. Pardo noted that Claimant had a aatalgic (normal) gaidand was able to walk 50
feet without support. R. 286. Although Dr. Pardo noted that Claimant had some tenderness in his
right shoulder and left tibia, he did not indicate whether thereavia$ heel ulcer present. R.
286. Following his RFC assessment with Dr. Pardo, Claimant did not see any adidiidaters
during his insured period, which expired on September 30, 2004. R. 337.
Claimant visited Dr. Levin again on December 16, 2004. R. 299. Dr. Levin noted that

Claimant’s ulcer has been “status quo” but that he has not been able to work much or the area
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deteriorates. R. 299. Dr. Levin noted that there was eschar present, but no actierul€er
299. He prescribed a silo pad. R. 299.

Dr. Karri met with Claimant angerformed a second internal medicine consultative
examination on January 4, 2005. R. 289. Dr. Kadicated that Claimant had severe hip pain at
night, which got worse with work and caused him to drag his left leg. ROt8%arri’s
examination of Claimant notedleft posterior heel scar@n by tcm which has healed
completely, but that the scar had a scab on it. R. 290 H¥®2also indicated that Claimant did
not have any ulcerations in his extremitiest thatClaimant did have atrophy of the left calf. R.
291.

Claimantlast saw Dr. Levin on July 14, 2006. R. 299. Claimant reported that the ulcer
occasionally drained. R. 299. Dr. Levin indicated that the ulcer was dry and “statusiquo” a
that Claimant had nacute problems at that time. R. 299.

Finally, Claimant produced two additional pieces of medical evidératevere not
available at hi2006 hearing. First, Claimant produced an opinion letter dated May 28, 2010
from his retained expert, Dr. Julian Freen. Dr. Freeman did not treat Claimant. After
reviewing Claimant’s medical records, Dr. Freeman opined that Claimant bedreent left
heel ulceresulting from venous and lymphatic obstruction from his accident in 1966 |eg
discrepancy, sensory loss from hemipafesiad peripheral nerve damage. R. 516. Dr. Freeman
explained that the medical records “descfileguently recurrent ulceration of the left heel
which never has evidenced a full and complete and sthisiare on any examination.” R. 516.
Although the ulcer is usually closed upon inspection, no exam indicates that there & amdol

fully solidified scar. R. 516Dr. Freeman also noted that Claimant likely had left hemiparesis,

6 Hemiparesis is defined as “weakness affecting one side of the [&1&@pMAN’'S MEDICAL
DICTIONARY 775 (26th ed. 1995).

12



but that the medicalada was contradictory as to that issue. R. 515. Dr. Freeman opined that
Claimant’s left heel ulcer limited him to not more than sedentary work. R. 515.

Based on the medical evidence that he reviewed, Dr. Freeman opined that Cé&aimant’
best anticipated el of function since 2002 was standing or walking two to three hours a day in
ten to fifteen minute periods, with walking limited to about a block at a time. R. 517. Dr.
Freeman indicated that Claimant could lift, carry, push, and pull 20 pounds occasionally, 10
pounds frequently, but predominately in a seated position. R. 517. Claimant could rarefty use le
foot controls and could not walk on rough, uneven terrain or participate in activitiesfiohdsca
or at unprotected heights. R. 517. Dr. Freeman also noted that Claimant does not have any
limitations in postural changes or any other environmental restrictions. R. 517.

SecondDr. Levin provided Claimant with a letter dated June 1, 2010. R. 466. In his
letter, Dr. Levin opinedhat Claimant has stable left heel ulceration with soft tissue loss at the
posterior aspect of his left heel. R. 466. Dr. Levin explains that the ulcer waslttffiheal
and that Claimant was not able to ambulate excessively without reopening théancd&. 466.

Dr. Levin further notes that Claimant has a pbéal edem3, induratiorf, and the skimvasthin

and shiny. R. 466. Dr. Levin odthat “at this time | believgClaimant can work in a sitting
capacitybut in no way is there to be a walking/standing job...” R. 466. Any job requiring
standing or walking would risk tissue breakdown, reopening the ulceration, and probtems wi
his lower leg. R. 466.

D. The ALJ’s Decision- October26, 2010

" Edema is “an accumulation of an excessive amount of watery fluid in cellgstissiserious
cavities.”STEDMAN’ SMEDICAL DICTIONARY 544 (26th ed. 1995).

8 Induration is defined aste process of becoming extremely firm or hard, or having such
physical features.STEDMAN’S MEDICAL DICTIONARY 866 (26th ed. 1995).
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Following the June 22, 2010 supplemeihtzdring and a review of the medical evidence,
the ALJ found that Claimant was not disabled under the Social Security Act. R. 33%ing ma
this determination, the ALJ analyzed Claimant’s application under the reédwieestep
sequential analysis. B36-343.The ALJ first found that the Claimant met the insured status
requirements of the Social Security Alstough September 30, 2004. R. 337. At step one, the
ALJ found that Claimant had not engaged in substantial gainful activity dithamynaterial to
the decisionR. 337. At step two, the ALJ determined that the medical evidence established that
Claimant had the following medically severe impairments: kel nlceration and residuals of a
motor vehicle accident at age 17, in combination. R. 337

At step three, the ALJ concluded that, even in combination, Claimant’s impésratid
not meet or medically equal the criteria of any listing in the Listing of Impairmen&GF2R.

Pt. 404, Subpt. P, App. R. 337-338. At step four, the ALJ detened that Claimant had the
residual functional capacity (“RFC”) to perform light work with certain limitagiand thahe
could perform higast relevant work as a sales clef 338-342. Specifically, the ALJ found
that Claimant’s RFC included ligtork with “no climbing of ladders, ropes, or scaffolding;
frecuent balancing, stooping, and kneeling; and occasional climbing of raamrgstgbuching,
and crawling’ R. 338-339. With respect to this finding, the ALJ specifically refused to give Dr.
Levin’s opirion any weight becaude expressed an opinion aaimants functional capacity
as of 2010. R. 341. Likewise, the ALJ refused to give Dr. Freeman’s opinjoweight
because he “was a physician hired by claimant’s attorney and igreatiag source...was hired
to assist the attorney to get the claimant benef#sd] acknowledged contradictions and
discrepancies in the record.” B41. Because the ALJ found Claimant capable of performing

his past relevant work, the ALJ concluded that Claimant was not disabled under tthe Socia
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Security Act and therefore denibi application foDIB. R. 341-342.In the alternative, at step
five, the ALJ found that there were a significant number of jobs in the national ecamamy t
Claimant could prform. R. 342.
II. LEGAL STANDARD

A. Standard of Review

A reviewing court may enter judgment “affirming, modifying, or reversireggdecision
of the [Commissioner], with or without remanding the cause for a rehearing. 42 §495(g).
This much is clear regarding the standard of review. If supported by substadgalce, the
Commissioner’s factual findings are conclusive. 42 U.S.C. 8405(g). If the AppealsilCounc
denies a request for review, the ALJ’s decision becomes the Commissionédefisaon,
reviewable by the district cour&@msv. Apfel, 530 U.S. 103, 106-07 (2000). But beyond these
axiomatic statements, the courts have provided seemingly conflictingogside

At one end of the spectrum, court opinions have held that the stasfdaview is
narrow. Smilav. Astrue, 573 F.3d 503, 513 t(“7(:ir. 2009) (review is “extremely limited”). The
district court’s review is limited to determining whether substantial evidence risipip®
Commissioner’s decision and whether the Commigsiapplied the correct legal standard in
reaching the decisioMNelmsv. Astrue, 553 F.3d 1093, 1097 {ZCir. 2009);Schoenfeld v. Apfel,
237 F.3d 788, 792 {7Cir. 2001). Substantial evidence exists if there is enough relevant record
evidence that wodlallow a reasonable mind to determine that the decision’s conclusion is
supportable.Richardson v. Perales, 402 U.S. 389, 399-401 (1971). Accordingly, the reviewing
court cannot displace the decision by reconsidering facts or evidence, oking mdependent
credibility determinationsElder v. Astrue, 529 F.3d 408, 413 {7Cir. 2008). Indeed, on

review, the courts will give the decision a commonsensical reading and not pi¢kcats
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Barnhart, 389 F.3d 363, 369 (7Cir. 2004). Moreover, a decision need not provide a complete
written evaluation of every piece of testimony and evideRegper v. Colvin, 712 F.3d 351, 362
(7" Cir. 2013). If reasonable minds could differ concerning whether a claimasatseti, then
the court must affirm so long as the decision is adequately suppeided.529 F.3d at 413.

At the other end of the spectrum, courts, including the Seventh Circuit, have begh caref
to emphasize that the review is not merely a rubber st&ogtt v. Barnhart, 297 F.3d 589, 593
(7" Cir. 2002). For example, a “mere scintilla” is not substantial evidédcédoreover, a
reviewing court must conduct a critical review of the evidence before affirtinéng
Commissioner’s decisiofEichstadt v. Astrue, 534 F.3d 663, 665 {7Cir. 2008). If the
Commissioner’s decision lacks evidentiary support or adequate discussion of thetissu¢he
court must remand the mattevillano v. Astrue, 556 F.3d 558, 562 {7Cir. 2009). Indeed, even
when adequate record evidermoasts to support the Commissioner’s decision, the decision will
not be affirmed if the Commissioner does not build an accurate and logical badgthé
evidence to the conclusiomerger v. Astrue, 516 F.3d 539, 544 {7Cir. 2008)° And, unlike
most civil litigation in which a decision can be affirmed on any basis in the reedetaf courts
cannot do so in Social Security appe@lempare Parker v. Astrue, 597 F.3d 920, 922 {7Cir.
2010) (“[T]heChenery doctrine . . . forbids an agency’s lawyers to defend the agency’s decision
on grounds that the agency itself had not embracetth)Brosted v. Unum Life Ins. Co., 421

F.3d 459, 467 C’?’Cir. 2005) (“[W]e can affirm on any basis in the record”). Therefore, the

® To further show the seeming conflict, scores of cases rely upon theallbgdge” analysis and
language to remand decisions to the Commissi@eere.g. Shauger v. Astrue, 675 F.3d 690, 697-98{7
Cir. 2012);Scott v. Astrue, 647 F.3d 734, 740 {7TCir. 2011);Villano v. Astrue, 556 F.3d 558, 562 {7
Cir. 2009). But the “logical bridge” analysis was never meant to compel achijipal approach.
Mueller v. Astrue, 860 F.Supp.2d 615, 619 (N.D. Ill. 2012). Indeed, the Seventh Circuit has provided the
following pedestrian explanation of how an ALJ’s decision establishescaldgidge: “[T]he ALJ must
rest its denial of benefits on adequate evidence contained in the aadomalist explain why contrary
evidence does not persuadBetger v. Astrue, 516 F.3d 539, 544 {7Cir. 2008).
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Commissioner’s counsel cannot buitd the first time on appeal the necessary accurate and
logical bridge See Parker, 597 F.3d at 925[oft v. Colvin, 2013 U.S. Dist. LEXIS 72876, *21
(N.D. 1lll. 2013) (“[T]he court’s review is limited to the reasons and logicaldariarticulated in
the ALJ’s decision, not the posiac rational submitted in the Commissioner’s brief.”).

B. Disability Standard

Disability insurance benefits are available to a claimant who can establishehst s
under a “disability” as defined in the SSAiskowitz v. Astrue, 559 F.3d 736, 739-740"TCir.
2009). “Disability” means an “inability to engage in any substantial gaiofidity by reason of
any medically determinable physical or mental impairment which can be expectedast for
a continuous period of not less than 12 months.” 42 U.S.C. 8423(d)(1)(A). An individual is
under a disability if she is unable to perform her previous work and cannot, considsrangg,
education and work experience, participate in any gainful employment thts iexine national
economy. 42 U.S.C. 8423 (d)(2)(A). Gainful employment is work usually done for pay or
profit, regardless of whether a profit is realized. 20 C.F.R. 8404.1572(b).

The ALJ uses a fivstep analysis to determine whether a claimant is disabe@.F.R.
8404.1520(a)(4)(i — v). Under this analysis, the ALJ must inquire in the following order: (1)
whether the claimant is engaged in substantial gainful activity; (2) whethelaimant has a
severe impairment; (3) whether the claimant’'s sewvepairment meets or equals a listed
impairment; (4) whether the claimant can perform past relevant work; meanitigewties
claimant can still work despite the claimant’s physical and mental limitations, whichriedefe
to as the claimant’s residual fttironal capacity (“RFC”); and (5) whether the claimant is capable
of performing work in light of the claimant’s age, education and work experishgrsee also

Liskowitz, 559 F.3d at 740. After the claimant has proved that she cannot perform her past
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relevant work due to the limitations, the Commissioner carries the burden of shbairey
significant number of jobs exist in the national economy that the claimant dampefchmidt
v. Astrue, 496 F.3d 833, 841 {7Cir. 2007).

[ll. DISCUSSION
A. Contentions of the Parties

In asserting that the ALJ’s decision was not supported by substantial evidence, t
Claimant contends that the mats&iould be remanded for four) (#®easons.Claimant argues that
the ALJ improperly evaluated Claimant’'s RFC &ese she 1) improperly rejected the 2010
opinions of Dr. Levin and Dr. Freeman, 2) did not adopt a contrary medical opinion, and 3)
failed to include a narrative discussion describing how the evidence supports edahicon
Claimant also argues thaketiALJ's credibility assessment was improper.

The Commissioner contends that the ALRFC determination and credibility
assessment were proper and supported by substantial evidence in the record.

B. Analysis

Claimant argues, and the Court agrees,tth@iALJ’'s RFC determination was improper.
However, the Court finds that the ALJ’s credibility assessment was proper.

A claimant's RFC must be based upon the medical evidence and other evidence in the
record, such as the claimant’s testimony. 20 C.F.R. § 404.1545(a)(3). In making his RFC
determination, the ALJ must decide which treating and examining doctors' opinions shoul
receive weight, determine how much weight should be given to each opinion, and explain the
reasons for that finding. 20 C.F.R. 8 404.1527(d), (f). Additionally, the ALJ's RFC assg¢ssm

must contain a narrative discussion describing how the evidence supports the Alusams)c
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and explaining why any medical source opinion was not adopted if the ALJ's RFShasmses
conflicts withsuch an opinion. SSR 96-8p

As explained below, the ALJ mat@&eeerrors in determining Claimant's RFC. First,
the ALJ erred in rejecting Dr. Freeman’s opinion. Second, the ALJ failed to builctallogi
bridge between the substantial evidence in the record and her RFC determinatidnth&hir
ALJ failed to include a proper narrative discussion.

However, although the ALJ’s RFC determination was flawedgcteelbility assessment
was proper.The credibility determination must include “specific reastor the finding on
credibility, supported by the evidence in the record, and must be sufficientlyicpécdBrindisi
v. Barnhart, 315 F.3d 783, 787-88 (7th Cir. 2003). The ALJ’s credibility determination was
properly supported by evidence in the record and was sufficiently specific.

1. Medical Opinionsof Dr. Levin and Dr. Freeman

Claimant first argues that the ALJ erreddigtermining the Claimant’'s RFC bgjecting
the 2010 opinion evidence produced by Dr. Levin and Dr. Freertd@mant argues that the
ALJ erred in rejecting Dr. Levin'3une 1, 2010 opinion because the ALJ did not consider the 20
C.F.R. § 404.1527(d) factors, including 1) the length of the treatment relationship and the
frequency of examination; 2) the naturelaxtent of the treatment relationship; 3)
supportability; 4) consistency; and 5) the specialization of the physiciamma@iapoints out
that Dr. Levin was a specialist in podiatric medicine, he hadyeaBtreatment relationship
with Claimant,he tieated Claimant nine times between August 20, 1998 and February 14, 2002,
and he noted Claimadatulcer in his treatment note¥he Commissioneresponded thdahe ALJ
properly rejected Dr. Levin's opinion because he expressed an opinio€lastants

functional capacity as of 2010, smears after the date last insurdd.his 2010 letter, Dr. Levin
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opined that due to Claimant’s heel ulceration, he was constricted to sedentafyajidris
time”. R. 466. (emphasis added).

Claimant’s argument regarding Dr. Levin’s 2010 opinion missessoe The ALJ
properly declined to givBr. Levin's 2010letter any weight becausediscusssClaimant’s
condition as of 2010, more thary@ass afterthe date last insuredAn opinionof a treating
physician that a claimant is disabled after the date last insuned rislevant to the determination
of disability insurance benefitMeredith v. Bowen, 833 F.2d 650, 655 (7th Cir. 1987) (the
opinions of treating physicians that the clamnaas disabled after the date last insured were not
relevant to her physical condition prior to the expiration of her insured stistilispn v. Astrue,
260 F. App'x 918, 921-22 (7th Cir. 2008) (medical evidence from after the date last insured is
not rdevant to the determination of disability benefits)

Claimant next argues that the ALJ erred in rejecting Dr. Freeman’s opini@nALD
rejected Dr. Freeman’s opinidiecause 1) he was hired by thai@ant’s attorney to get
benefits; 2) he was not a treating source; 3) he acknowledged “contradastibdgscrepancies”
in the record; and 4) he expressed an opinion @&mants functional capacity as of 2010, six
years after the date last insur@Claimant argues that Dr. Freeman properly reviewed
Claimant’s medical evidence from the insured period and determined that as of 200anClai
had the residual functional capacity for no more than sedentary work. Additionailya@t

argues that its improper to reject evidence on the basis that it is provided by an expert hired by

10 Although Claimant did not challenge the fourth reason for rejecting Dr. Erésopinion, the
Commissioneadmitted that the ALJ mischaracterized Dr. Freemapision when she found that it was
as of 2010 and not 2002. The Commissi@rguedhat the mistake was harmless error. Because this
issue was not raised by Claimant, the Court will not addreBslias v. Astrue, 694 F. Supp. 2d 978, 990
(N.D. lll. 2010) (“Issues not raised in a claimant's initial brief are generally waivgalifposes of
review.”)
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the Claimant. Finally, Claimant argues that the “contradictions and ckswieg”
acknowledged by Dr. Freeman relate to whether the Claimant suffered fromahestsgting
the relevant period, not whether the Claimant had a recuefeheel ulcer. Th&€ommissioner
counters that the ALJ properly declined to give Dr. Freeman’s opinion any \beigiiise he
was not a treating source.

Unlike the ALJ’s treatment of Dr. Levin’s opinion, her rejectiorbof Freeman’s
opinion was not sound. Although an ALJ is not bound by the opimibmedical experts such
as Dr. Freemarthe regulations require an ALJ to consitteem See Haynesv. Barnhart, 416
F.3d 621, 630 (7th Cir. 2005). The ALJ must evaluate expert opinions “in the context of the
expert's medical specialty and expertise, supporting evidence in tine, r&d other
explanations regarding the opinioise Id. citing 20 C.F.R. 88 404.1527(f)(2); 416.927(f)(2).
Here, the ALJ did not provide “good reasons” to discount Dr. Freeman’s opinion becausk she di
not point to any specific medical evidence that was inconsistent with his oyftesg.

Zblewski v. Astrue, 302 F. App'x 488, 493 (7th Cir. 2008) (ALJ properly discounted claimant’s
expert by pointing out contradictory medical evidence).

The Court recognizes that the oed containgvidencehat may benconsistent with Dr.
Freanan’s opinion. For example, in February 2000, Dr. Levin reported that there was no escha
or suspect areas present on Claimant’s left heel. R. 264. Dr. Grayson noted in Julyt2002 tha
although Claimant reported a left heel ulcer, it was not open omatéckat the time of the
examination. R. 247. In May 2003, Dr. Kerpe’'s assessment concluded that Claimant had a
healed ulcer on his left heel and that he could not offer Claimant any moreetnea®n274.

Dr. Karri’s first consultative examination in Ap2004 indicated that Claimant did not have any

ulcerations in his extremities. R. 27And the RFC assessments performed by Dr. LaFata and

21



Dr. Pardo indicate that Claimant had a normal gait. R. 294, 286. The ALJ erred bytéailing
providethese typesf examples to discredit Dr. Freeman’s opini&@ee Zblewski v. Astrue, 302
Fed. Appx. 488, 493 (7th Cir. 2008) (ALJ properly discounted opinion offered by claimant’s
medical expert because the opinion was inconsistent with other substantial evidaace i
record);Smilav. Astrue, 573 F.3d 503, 515 (7th Cir. 2009)A]n ALJ is required to determine
the weight a nontreating physician's opinion deserves by examining howheatightreating
physician] supported and explained his opinion, whether his opinion is consistent with the
record, whether [the nontreating physician] is a specialist in pain disoaderany other factor
of which the ALJ is aware.”)

Additionally, the ALJ mischaracterized Dr. Freeman’s acknowledgment of
“discrepancies” in the record. The discrepancies referred to by Dr. Freemed telathether
Claimant hadhemiparesis, not whether Claimant hadrecurrent left heel ulcer. Therefore, a
major basis for not crediting Dr. Freeman’s opinion was erroneous.

For these reasons, the Court finds that the ALJ erred in rejecting Dr.dfr'sespinion.

2. Independent Medical Conclusion

Claimant next arguatkat the ALJerred by not adopting a contrary medical opinion after
she rejected Dr. Levin’s and Dr. Freeman’s opinioc@kRimant argues thathe ALJ only
provided three bases for her RFC determination, including: 1) Claimant had normaaicyai
ambulation, without assistance and with normal range of motion in all joints; 2) Clainaak
of aggressive treatment, pain medication, and need for hospitalizatidd) Claimant’s
activities of daily living. The Commissionargues that the ALJ properly considered Dr.
Pardo’s 2004 opinion, which assessed functional limitations consistent with mediumiaerk.

Commissionefurther argues that the ALJ’s RFC determination was even more generous than
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Dr. LaFata’s 2002 and Dr. Pardo’s 2004 RFC determinations because she adopted a more
restrictive RFC (light work onlyvith more restrictions than suggested by Ix-ata and Dr.
Pardo).

In reaching her RFC conclusion, the ALJ identified certain medical evidexcteding
the treatment records from Dr. Levin and the consultative evaluations pedfoynizr. Grayson
and Dr. Karri. R. 340. The ALJ also made a passing reference to Dr. Pardo’s 2004 RFC opinion,
which concluded that the “Claimant had a residual functional capacity for meadicki W.

340. Then, the AL&xplainedn conclusory fashion that “in sum” the RFC is supported)b

the medical recor®) findings of normal gait/ambulatioB) lack of aggressive trement, need

for hospitalization; or pain medication; aédand the Claimant’s activities, including taking care
of his 130yearold two-story house, painting, snow removal, mowing the lagmgng to
household chores, taking out the garbage, working as a handyman through 2006, driving,
planting trees in containers and giving them to people, reading, using a computeat@mdgy
documentaries.

Although the ALJdentified some medical records that support the RFC determination,
the ALJerred by failingto explainhow those records support the determination. The ALJ must
explain her reasoning in reaching the RFC, building eadled “logical bridge” that connects the
evidenceand her decisiorBmith v. Astrue, 467 F. App'x 507, 510-11 (7th Cir. 2012). The ALJ
cannot simply cite some medical evidence; she must explain how that medieaicevsupports
her RFC determinatiord.

Here, the ALJ only made a cursory referencBrtoPardo’s 2004 RFC Assessment by
stating “[t}he DDS state agency physician opined in May 2004 that the clanaaat residual

functional capacity for medium work.” R. 340. The ALJ did not explain that Dr. Pardo
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examined Claimant and acknowledged thatatieged disability was due in part to an ulcerated
heel, or that he determined that the Claimant could lift 50 pounds occasionally, 25 pounds
frequently, could stand or walk about 6 hours in an 8 hour workagasynot limited in his ability
to push or pull, and had no postural, manipulative, visual, communicative or environmental
limitations R. 280 - 283. Moreover, the ALJ failed to cite Dr. LaFata’s 2002 RFC assessment of
Claimant, even though that assessment was more restrictive than Dr. Paessast’ Dr.
LaFata’s opined that Claimant could lift 20 pounds occasionally, 10 pounds frequently, could
stand or walk about 6 hours in an 8 hour workday and is not limited in his ability to push or pull,
and could frequently balance, stoop, and kneel, occasionally climb ramps and stairs,mdouch a
crawl, and could never climb ladders, ropes or scaffolds. R. 250.

In addition to the 2002 and 2004 RFC assessment, the Court recognizes that other
significant evidence in the record may support the ALJ's RFC determinat®expiained in
Section A above, several of the medical records indicate that the Claimant’s ul¢aealad”
or “not ulcerated”.Seee.g. R. 247, 274, 277. And Claimant’s own testimony that he worked on
a farm approximately 20 hours per week through 2006 may provide strong suppioetAdd’s
RFC determinationThe ALJ erred by failing to cite this evidence and by not adequately
explaining how this evidence, and other substantial evidence in the record, supported.her RFC
Smith, 467 F. App'x at 511. Moreover, other evidence contained in the record that supports the
RFC and cited in the Commissioner’s brief cannot be used now to seek affirmanceain appe

See Parker, 597 F.3d at 925

11 Indeed, theCourt notes that thearked improvement from the 2002 RFC, which determined
the Claimant had the capacity for light work, and the 2004 RFC, which determineaithar@ had the
RFC for medium work with no significant restrictions, would further supportiies RFC
determination.
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On remand, the Court anticipates that the ALJ will consider all of the eviderwéddds
above when revisiting the issue of Claimant's RFC.

3. Narrative Discussion Requirement

Next, the ALJ erred by failing to include a narrative discussion of her camtsud he
ALJ's RFC assessment must contain a narrative discussion describing lewdémee supports
the ALJ's conclusions, and explaining why any medical source opinion was not addpeed if
ALJ's RFC assessment conflicts with such an opinion. SSR 96-8p at *7 (“RFC ast@saste
include a narrative discussion describing how the evidence supports each conclusgn, citi
specific medical facts.”). The omission of a nauatliscussion is sufficient to warrant reversal
of the ALJ’s decisionBriscoe ex rel. Taylor v. Barnhart, 425 F.3d 345, 352 (7th Cir. 2005)
(reversing for ALJ’s failure to explain how he determined RFC limitations).

Here, the ALXited somemedicalevidence in the record and summarily concluded that
“in sum” the evidence supports her RFC determination. As explained above, although the ALJ
cited some medical evidence, she did not explamit supported her RFC determination that
Claimant was capable bfht work with certain restrictionsShe did not explain which evidence
was given what weight and why. By simply reciting some evidence in thedrethout more,
the ALJ “did not sufficiently articulate hassessment of the evidence...” and thus faiéo
include the required narrative discussibhrelesv. Astrue, 2012 WL 1520712, *6 (N.D. Ill.
2012).

Additionally, as described above, the ALJ failed to properly discredit Dr. Freema
opinion, which was contrary to her RFC determination. The Aterehéned that Claimant’'s
RFC included light work with “no climbing of ladders, ropes, or scaffolding; fretdo@ancing,

stooping, and kneeling; and occasional climbing of ramps/stairs, crouching, atidg:fa®.
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338-339. However, Dr. Freeman’s opimigestricted walking to about a block at a time in 5 to
10 minute intervals and no walking on rough or uneven terrain. R. 517. The ALJ erred by not
explaining why she did not adopt Dr. Freeman’s opinion.

The Commissioneattempted to bolster the ALJ's limited analysis by arguing that Dr.
Pardo’s 2004 RFC assessment and Dr. LaFata’s 2002 RFC assessment suppors tREGLJ’
determination. However, whatever the strength of this evidence, the ALJ didiynmt rein
reachng her conclusion. Although these RFC assessments clearly support th&RALC]'’s
determination, the Court may not “displace the ALJ's judgment by reconsidacisgf
evidence, or by making independent credibility determinatidgislér v. Astrue, 529 F.3d 408,
413 (7th Cir. 2008).

4. Credibility

Because the ALJ is in the best position to observe witnesses, an ALJ’s ityefhioiing
will not be overturned as long as it has some support in the reboxdn v. Massanari, 270
F.3d 1171, 1178-1179 (7th Cir. 2001). Although the ALJ is not required to explain every factor
in making a credibility determinatioheropinion “must contain specific reasons for the finding
on credibility, supported by the evidence in the record, and must be sufficieniicdpemake
clear to the individual and to any subsequent reviewers the weight the adjugaagdo the
individual's statement and reasons for the weigBrindisi, 315 F.3cat 78788.

The ALJ did not find Claimant’s testimony credibléhe ALJexplainedthat Claimant’s
medically determinable impairments could reasonably be expected to cause #w alleg
symptoms, but that hstatements concerning the intensity, persistence, and limiting effects of
those symptoms were not credible to the exteryt Weze inconsistent witherRFCassessment

R. 339. In support of her credibility finding, the ALJ noted thate was very little medical
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evidence from the relevant period. R. 34theALJcited Dr. Karesh’'s December 1999 report
thatthe Claimant had a healed ulcer &nd Levin’s notes indicating that the ulcer was healthy
and healed in 2000. R. 340. Additionally, the Arguedthat the Claimandid not require pain
medicationanddid not pursue aggressive treatment of his wcdpspitalization which
suggested that the symptoms wiessrestrictive than alleged. R. 34The ALJ also refereced
Claimant’s daily activitie®nd his volunteer work gardening and fixing thifgsan elderly
woman although he did not analyze them thoroughly. R. 340. The ALJ considered
Grayson’s and Dr. Karri'sonsultative evaluations, including that the Claimant had a normal
gait. R. 340.The ALJfoundthat Claimant’salleged degree of limitatiowasinconsistent with
those medical findingsld.

SSR 967p provides that an ALJ must consider certain factors when evaluating
credibility. As stated above, the ALJ consetthe 96-7p factors, which include treatment
history, daily activities, symptoms, and medicati@mila v. Astrue, 573F.3d 503, 517 (7th Cir.
2009). The ALJ examineitie factors and properly analygz€laimant’s credibility. Contrary to
Claimant’s assertions, the ALJ propeirgicatedthat there was a lack of treatment records
during the relevant time period. Claimant himself mischaracterized the stofrigshown
medical evidence by claiming that he was seen by his treating podiatrist nineeinvesn
August 20, 1998 and February 14, 2002. Although Dr. Levin treated Claimant for 13 years, he
only treated Claimant sporadically during that time. Despite Claimant’s calcultditimes
contrary, Dr. Levin only treated Claimant four times from August 20, 1998 throughdrgld4,
2002. R. 264. The other five notations on his medical records during that time period were for

dispensing silo pads, filling out disability forms, and writing a letter for loikkwR. 264. Dr.
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Levin saw Claimant only two more times, on December 16, 2004 and July 14, 2006, after his
insured period had passed. R. 299.

Claimant also argues that the ALJ erred by drawing a negative inference from tbe lack
medical records without considering any explanations, including Claimant’&itynédopay for
medicalcare. “In assessing credibility, infrequent treatment or failure to follo@edment plan
can support an adverse credibility finding where the claimant does not have ageod for the
failure or infrequency of treatmenCraft v. Astrue, 539 F.3d 668, 679 (7th Cir. 2008) (citing
SSR 967p). The ALJ, however, “must not draw any inferences about a claimant's condition
from this failure unless the ALJ has explored the claimant's explanatitms$heslack of
medical care.ld. An “inability to affordtreatment” can provide insight to a claimant's lack of
medical careld.

Here, the ALJ noted th&tlaimantclaimed disability starting in 1999, yet he only
sporadically sought medical treatment from his onset date through the expafalis insured
status. R. 341. The ALJ did not mention Claimant’s testimony that he could not afford medical
care or Dr. Kerpe’s records that indicated Claimant declined referrals to spediatause he
did not have medical insurance. However, “where the ALJ has made errors revassal is
required if no reasonable trier of fact could have come to a different conclugialh.®. Astrue,

643 F. Supp. 2d 1062, 1073-74 (N.D. lll. 2009) (denying remand despite ALJ failing to consider
alternative explanation for lack ofedical treatment). The ALJ found that Claimant’s lack of
medical treatment was one of several factors impattieagredibility determination, including

most persuasively that Claimant continued to work dgadyman doing gardeningnd fixing

things through 2006. R. 341.
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Although the ALJ may not have provided as much analysis as Claimant would have
liked, andhercredibility determination was not flawless, it also was not patently wrSes.
Smila, 573 F.3d at 517.

V. CONCLUSION

For the reasons set forth above, Claimant’s motion for summary judgmeaniesdjin
partand the Commissioner’'s motion for summary judgmedersed This case is remanded to
the SSA for further proceedings consistent with the Memorandum Opinion and Order.

It is so ordered.

Date: Septembek7, 2013 By: \\K_/

lain D. Johnston =
U.S. Magistrate Judge
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