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STATEMENT

On April 8, 2011, plaintiff, Michael Castronovo, proceeding pepfiled a three-count amendgd
complaint against defendants, Winnebago County amh&tiago County officials Scott Christiansen, Jogeph
Vanderwerf, Wayne VIk, Pearl Hawks, Dave FiducEr@ank Gambino, Angie Goral, Kyle Logan, Kay Mulligs,
Tom Owens, Dianne Parvin, Steve Schudizd Dave Tassoni, both individuadipd in their official capacitieg,.
In Count | of his complaint, plaintiff alleges that Wwas denied substantive due process and suffered a faking
when the Winnebago County Board denied his request for a cut in the median on Harrison Avenug near
property. In Count I, plaintiff asserts that his F&stendment rights were violated when Scott Christiafjsen
and other defendants denied plaintiff the right to speaknsored his speech at various county board meejings.
In Count Ill, plaintiff generally allges a procedural due process violation under the Fourteenth Amendmgnt and
sections one and two of articleof the lllinois Constitution. Defendants move to dismiss Counts | afd I
pursuant to Federal Rule of Civil Procedure 12(b)(6) addtaiss the claims against the county officials in their
official capacities as redundant.

|. BACKGROUND

Prior to 1993, the access rights to 6812 Harrison Averare owned by the State of lllinois. In 19%3,
plaintiff purchased the access rights onto Harrisoente for $100 pursuant to County Resolution 288 (CR|R88)
in order to build a driveway onto Harrison Avenueorfiithat time, and continuing until construction begap on
Harrison Avenue in May 2008, there was no left taroess from plaintiff's property east-bound onto Harrjson
Avenue. During construction on Harrison Avenue, thedinch median was removed, which allowed plaintiff
full ingress from and egress to the east-bound lane widda Avenue. Howevein May 2009, and as part pf
the design specifications for the construction on Hards@mue, a median was re-installed, which consequgntly
obstructed plaintiff's east-bound access onto Harrison Avenue.

Beginning in April 2009, plaintiff requested approfraim the Winnebago County Board to keep acgess
to and from the east-bound lane of Harrison Avenue open. Itis alleged that when plaintiff arrived atfp coun
board meeting, defendant Christiansen shouted “Theretsdhblemaker.” Itis fuiter alleged that defendarjts
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STATEMENT

Hawks and/or Vanderwerf distributadwo-page document containing false allegations regarding the effect of
leaving open the cut in the median. Among other thinggjdlcument stated that the removal of the mediar was

a “safety issue,” which would cost between $20,000 and $62,000 and may not be allowed by thg Illinoi
Department of Transportation. It is also alleget ttefendants Hawks and Vanderwerf consistently reminded
the Board that installation of a median was a “saBstye” during the meeting. d&htiff was allowed to spedk
at this meeting.

Gaining no traction on the issue, plaintiff soughdisxuss his proposalthie Winnebago County Publjc
Works meetings on May 5 and 14, 2009. The Public Works meeting on May14 was called for the(specifi
purpose of discussing and voting on County Resmiud©-044 (CR 09-044), whickas brought forth by twp
board members who are not partiethie suit. CR 09-044 sought to recognize the left turn access rightjfsked
for by plaintiff. At both meetings, defendants Vanderfiand Vlk allegedly gave false information to bogard
members and failed to adequately answer inquiries regarding the figures used in determining the¢ costs
eliminating the median. Defendant Vanaerf did not let plaintiff speak durirgjther of the meetings. Plainﬂlit‘f
further alleges that the meeting on May 14 only had fieembers present during discussion of the resoldtion,
but late-arriving board members still voted on the ltgsmm without hearing the merits of the propoged
resolution. Further, not a single member of the boegdested a postponement to correct misinformation| The
resolution was denied by the board.

Though plaintiff believes the resolution was unnecedsacguse he owns the access rights to Harfison
Avenue, he sought reconsideration of the deni@rR09-044 on June 16, 2009 at another Public Works megting.
Before the meeting, plaintiff telephoned defendants Hatwikiiccia, Logan, and Tassoni in order to pregent
evidence that the real cost of cutting out the medi@n$5,000 and that the triigure was known by defendght
Vanderwerf the entire time. On that same night, pfaiattended the meeting onlty find that it had beep
canceled because too many members called in sick tiP@leges that this meeting was canceled by deferlrjant
Vanderwerf because of the materials he would have pgesseRlaintiff further asserts that Vanderwerf agted
without authority in canceling the Public Works meeting. While exiting the meeting, defendant Vanflerwert
stated, “I don’t want you to havecat,” and “you shouldn’t be allowed to have a business there, you belpng in
the business district.”

1. DISCUSSION

Defendants’ motion for dismissal of Counts | and Igiemised on plaintiff's failure to state claims uglon
which relief can be granted, and to dismiss all officegbacity claims against the individual defendants orw the
ground that these claims are redundzfrithe claims against the County of Winnebago. Because plairiff is
proceeding prge his pleading is given “fair and meaningfoinsideration.” Ricketts v. Midwest Nat. Ba®k 4
F.2d 1177, 1183 (7th Cir. 1989) (quotation marks omitted).

A motion to dismiss for failure tstate a claim upon which relief can be granted pursuant to Federdl Rule
of Civil Procedure 12(b)(6) may be brought on eithdyaih of two grounds: (1) a challenge to the “sufficiepcy
of the pleading” under Rule 8(a)(2) or; (2) a challetigthe legal cognizability ahe claim. Fed. R. Civ. .
8(a)(2). When construing the meritba motion to dismiss under RulelBd.2(b)(6), all well-pleaded factugl
allegations will be drawn in the non-moving party’s favor. Christensen v. Cnty. of B&88i¢.3d 454, 4
(7th Cir. 2007). Courts may look only to the pleadingddatermining whether a plaintiff has adequately stated
a claim; consideration of information outside thegalings converts the motion to one for summary judgrpent.
Fed. R. Civ. P. 12(d). For a claim to survive a 12(hbj{6)ion to dismiss, a complaint must contain “more {han
labels and conclusions, and a formulaic recitation efeflements of a cause of action will not do.” Bell ftl.
Corp. v. Twombly 550 U.S. 544, 555 (2007)actual allegations must be sufficient to “raise a right to relief
above the speculative level” and “plausible on its face.ati®#55, 570. A well-pleaded complaint can suryive
a motion to dismiss even if actual proof of the facts alleged is “improbabledt 5$6.
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STATEMENT

A. Official Capacity Claims
It is unclear whether plaintiff is attempting tept several official capacity claims by designatingjﬁach

defendant on his complaint as “individually, and as officer or official employed by Winnebago Copnty.”
However, presuming that plaintiff does allege anctdficapacity claim against each individual defendarjt, in
addition to his claim against the County of Winnebalgdendants argue that naming the individual defen¢ants
in their official capacities is redundaartd should be dismisse®laintiff argues that the individual defendgnts
are properly named because there are allegations @ing¢ravolvement on the part of those officials.

When attempting to hold defendants liable in their individual capacities under § 1983, plaint

(2) a widespread practice, which is not pursuant to tewv;is so permanent and well settled as to constitjite a
custom or usage with the force of law; or (3) a pensith final policymaking authority.” Wragg v. Vill.
Thornton 604 F.3d 464, 467 (7th Cir. 2010) (quotation marks omittedMseell v. N.Y. Dep't of Soc. Servs.
436 U.S. 658, 694 (1978). An action against a employee of the county in his official capacity is equiyalent t
a suit against the entity he represents; in thig,caach individual defendant represents the Counfy of
Winnebago._Jungels v. Pier@&®25 F.2d 1127, 1129 (7th Cir. 1987). It “reakno practical difference [that the
individual defendants are sued in their official capacitig;city is liable for the official actions of its senfor
policy-making official[s].” 1d. As “misbehaving employees are responsible for their own conduct,|f it is
redundant to sue both the county amdividual county board members acting in their official capacity. Lgwis

v. City of Chi, 496 F.3d 645, 656 (7th Cir. 2007). Accordingly,dieéendants in their official capacities, other
than the County of Winnebago, are dismissed from this case.

B. Count | - Taking and Substantive Due Process

Plaintiff contends that CR 288 was a legallgding purchase between the County of Winnebagq and
himself, with the knowledge and consent of the Stalléradis. Thus, when th€ounty of Winnebago and St

to“full” access.

The takings clause of the United States Constitution reads: “nor shall private property be taken
use, without just compensation.” U.S. Const. amendivilarly, the lllinois @nstitution provides: “[p]rivat

right that is protected by the Constitution.” Peterson v. United States Dept. of the |8&3ibr2d 799, 807 (9h
Cir. 1990);_see alsNapleton v. Vill. of Hinsdale229 Ill. 2d 296, 307 (2008) (“[A] court must first determjne
the nature of the right alleged to be infringed by the government’s action.”).

The lllinois code provides that an individual has tlght to a “reasonable means of ingress fromjfand
egress to the State highway consistdttt the use being made of such property and not inconsistent with public
safety or with the proper construction and maintenantteeddtate highway for purposeitravel, drainage ar']ri
other appropriate public use.” 605 ILCS 5/4-210. Thu®rbaecognizing whether there is an actual violatjon,
the central inquiry is whether plaintiff's “reasonableans of ingress from and egress to” Harrison Avenug was
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lost when the County of Winnebago re-built the median. RAkintiff points to CR 288, which states that[the
State of lllinois agreed to sell back the access rigghfgaintiff on Harrison Avenue, which were previougly
purchased by the State of Illinois in connection with the improvement of Harrison Avénalso states that
the intended purpose of selling back the access rightéowptaintiff to construct a driveway from Harrispn
Avenue to his property.

It is well-settled that access rights to property cannot be taken away or diminished withput just
compensation, but there is no such taking or impairfiveémere the property owner’s free and direct accegs to
the lane of traffic abutting on hisgperty has not been taken or impdifeDep’t of Pub. Works & Bldgs. .
Mabee 22 Ill. 2d 202, 205 (1961); Winnebago Cnty. v. Rico Catp.lll. App. 3d 882, 885 (1973). Plaintjff
does not allege that his access righthé&abutting west-bound lane have been taken and he points to ng{ law or
decision, other than CR 288, which prowadeipport for finding that he had a vested property right in full ingress
from and egress to the east-bound lane of Harrison Avenue.

Although nothing in CR 288 states that plaintiff gl access” rights, he argues that Rico Cagy.
distinguishable because the court didmention that the property owner_in Rioaned full access rights._Suee
id. However, plaintiff misinterprettie access rights sold to him by the &t#tlllinois. When a landowner selll
the access rights to his property, normally in connectithaonstruction on an existing or new road, he allpws
the state to block access to or from his driveway,isedmpensated for it. _Dep’t of Pub. Works & Bldgg} v.
Wilson & Co., Inc, 62 Ill. 2d 131, 139 (1975) (“It is clear from the foregoing cases and others that a property
owner suffers compensable damagessifiticess to an abutting street is cletgby eliminated.”). When buyi

in the opinion. _Rico Corpl11 Ill. App. 3d at 882. Plaintiff would ndiave been able to build his drive
without first purchasing the access rights back fronSthge of lllinois becauseitout so doing, he would npt
have owned a right to access the street. Furtherplaistiff bought his access rightsth the median already
present on Harrison AvendeSince the defendant has radleged the denial of a liberty or property intergst,
defendants’ motion to dismiss for failure to state a claim is granted as to Count I.

C. Count Il - Procedural Due Process

Though difficult to discern, presumably plaintiff ajks a violation of his Fourteenth Amendment r’l ht
to a fair hearing. In @unt Ill, plaintiff alleges that individual members of the County Board deliberately
attempted to circumvent or prevent his testimony regarding any information relating to the median on|Harriso
Avenue. He further alleges that it became custonpeatice to allow defendaNtanderwerf more power thgn
granted by his position, which resulted in an abusedaf power in relation to Winnebago County procedufres,
including the cancellation of a June 16, 2009 Winnebago County Public Works meeting. However| havin
already determined that plaintiffdinot have a valid property righta@tcess to both sides of Harrison Avenjue,
any deficiency in the procedures that were affotdddm cannot constitute a constitutional violation undef| the
due process clause because no deprivation of a lifetylilmerproperty interest took place. Bd. of Reqen;f of
State Colls. v. Roti08 U.S. 564, 569-70 (1972). Accordingly, defensfanbtion to dismiss for failure to stgfe
a claim is granted as to Count IIl.

[11. CONCLUSION

11 C 50046 Castronovo v. County of Winnebago, et al. Page 4 of 5



STATEMENT

In light of the foregoing, defendants’ motion to disgiior failure to state a claim regarding Counts |
lIl is granted. Further, all official capacity claimamaining in Count Il against Winnebago County offic

and
als

Scott Christiansen, Jeseph Vanderwerf, Wayne VIk | Pieavks, Dave Fiduccia, Frank Gambino, Angie Gayal,

Kyle Logan, Kay Mullins, Tom Owens, Dianne Parvirge\& Schultz, and Dave Tassoni are dismissed g
grounds that they are redundant of the claim against the County of Winnebago.

h the

1. Plaintiff also points to varioysrovisions in the lllinois Access Control Manual. Yet, the access
control manual directs the reader to 605 ILCEBD1, which states unambiguously that the county
board has the right to “plan, locate, relocate, cangtreconstruct, maintain, alter, improve, vacate

and regulate” existing highways. 605 ILCS 5/8-10hldb states that a particular county board has
the right to “promote the safety and convenience of highway traffic.” 1d.

2. It is vexing that plaintiff now seeks unlimgt@ccess to Harrison Avenue after fifteen years of
limited one-way access. Since compensation fiakkang is the difference before and after the

taking, in this situation there would be no difiece in property value because the east-bound access

was only available while the road was under construction and had been blocked for over fifteen

years._Dept. of Transp. v. Kelle8352 1ll. App. 3d 278, 280 (2004).dhtiff bought the access rights
with knowledge that they were for partial ass@and had no legitimate expectation that east-bound
access would remain unblocked.
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