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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

NANCY COLEMAN ex. rel., J.C., a minor,

Plaintiff -Claimant,
No. 11 C 50276

lain D. Johnston

CAROLYN W. COLVIN, Acting Magistrate Judge

Commissioner of Social Security,

)
)
)
)
V. )
)
)
))
DefendantRespondent. )

MEMORANDUM OPINION AND ORDER

NancyColeman, on behalf of her minor son Jireinafter,Claimant”), brings this
action under 42 U.S.C. 8 405(qg), seeking reversal or remand of the decision by Respondent
Carolyn W. Colvin Acting Commissioner of Social Security (“Commissionérdenying
Claimant’s applicationdr supplemental security income (“SSbenefits. This matter is before
the Court orcrossmotions for summary judgmefiDkt. #18, 21].

Claimant argues that the Commissioner’s decision denyingpipiécation for SSI should
be reversed or remanded for further proceedings because the Admuadteati Judge (“ALJ")
provided a deficient functional equivalence determination regarding his abilitgiira and use
information, attend and complete tasks, and interact and relate to others, and erroneously
determined that Claimant’s combination of impairmehtsnotmeet or medically equalisting
112.05. For the reasons set forth more fully below, Claimamttsonfor summary judgment

[Dkt. #18]is granted in parand the Commissioner’s motion for summary judgment [Dkt. #21]

! commissioner Carolyn W. Colvin has been automatically substituted agthedant
Respondent pursuant to Federal Rule of Civil Procedure 25(d).

1

Dockets.Justia.com


http://dockets.justia.com/docket/illinois/ilndce/3:2011cv50276/260439/
http://docs.justia.com/cases/federal/district-courts/illinois/ilndce/3:2011cv50276/260439/32/
http://dockets.justia.com/

denied The Commissioner’s decision is reversed, and this matter is remanded toitthe Soc
Security Administratiorf*“SSA”) for further proceedings consistent with this Memorandum
Opinion and Order. On the present record, this Court declines to remand with an ordedto awa
benefits.

In reviewing denials of Social Security benefits, the Court understandsdaanot
reweigh the evidence presented to the SSA or engalmovo review. But the Court also
recognizes that it cannot rubb&amp the Commissionertecision. nsteadthe Courimust
engage in a critical review of the evidence. In doing so, the Court needs to asHutettthe
ALJ’s decision possesses gilcal bridge to the conclusion. Part of the “logical bridge” analysis
requires the ALJ to confront evidence tlsatontrary to the ALJ’s ultimate conclusion and
explain why that evidence was insufficient. The ALJ cannot merely turn a lynid ¢hat
evidence, which is what occurred heBee Ribaudu v. Barnhart, 458 F.3d 580, 583 {7Cir.
2006); Tyson v. Astrue, 08-CV-383-BBC, 2009 WL 772880, at *10 (W.D. Wis. Mar. 20, 2009).

I. BACKGROUND

A. Procedural History

Claimant filed amapplication for SSI benefits on March 25, 2009, alleging a disability
onset date of February 3, 2009, due to developmental delays. R. 99-108di2%ant’s
representative, on behalf of the Claimant, later amended his onset date to April 13, 2009. R. 33.
The Commissioner denied the application initially on July 30, 2009, and upon reconsideration on
December 3, 2009. R. 28-2@laimant filed a timely writtemequest for a hearing on December
10, 2009. R. 65-67. The ALJ cordded a video hearing on Augful9, 2010. R. 8. Claimant and
his mothemattended the hearirandtestified.10-18. Counsel represented the Claimant at his

hearing. R. 10.



On August 20, 2010, the ALJ issued a decision denying the claim for benefits. R.17-29.
Claimant filed a time} request to review the ALg'decision on October 5, 2010. R.The
Appeals Council denied review on July 28, 2011, making the ALJ’s decision the final decision of
the Commissioner. R. 1-6. Claimant subsequently filed this appeal pursuant to 42 U.S.C. §
405(g). Claimant’s objections to the ALJ’s decision are limited Yberfindings in the domains
of acquiring and using information, attending and completing tasks, and intgractimelating
to others; and 2) her determination that Claimant doesiaet the criteriget forthin Listing
112.05. Accordingly, the Court will focus on the facts in the record related to those findings
B. Hearing Testimony

1. Nancy Coleman — Claimaris Mother

Ms. Coleman testified that Claimant was six yearsatlithe time of the hearirigefore
the ALJ on August 19, 2010. R. 4. She testified that he repeated kindergarten due to his
developmental delay, and started first grade weekseforethe date of théearing. R. 13, 15.
She testified that Claimant was not enrolled in any special education clagdbat be receive
speech and language therahying the school year. R. 13-14, 20ls. Coleman testified that
Claimant received 30 minutes of therdpym a specialistluring the school year, but she was
unsure whether the therapy was daily or weekly. R. 14C28imant did not receive any speech
or language therapy over the summer break. RSt& hadhotnoticedany improvement in
Claimant’s speechr articulationdespite the therapy. R. 14s. Coleman estimated that she
could understand approximately eighty percent of Claimant’s speech, exgpliat Claimant
hadtrouble with his letters and trying to get the words out. R. 19.

Ms. Colemarfurther testified that Claimant struggleath his nightly homework because

it was “not clicking”. R. 15. She testified that tibok Claimant two to three hours to complete his



first grade homework assignments. R. Bithough Claimantid not play eganizedsports, he
participatedn physical education at school. R. 17. Additionally, Claimant attended daalf-
art camp over the summer where he learned how to dance and rad ®R. Claimant also
swam and rode his bike over the summer break. R. 17-18.

Accordng to Ms. Coleman, Claimant had friends at school an@lgog well wth
others. R. 15-16, 21Claimantgenerally behaved well, although had one incident at schoo
the week beforéhe hearing where he was not paying attention to the teachbe avaks
throwing items around the room. R. 1l@ls. Coleman also testified that Claimant’s teacher told
her that in the past, Claimant had problems with his classmates becausid th&yunderstand
what he is saying. R. 21.

Ms. Coleman further testifietthat Claimant helpebderaround the house with chores. R.
16. He had no problems with bathing, but Ms. Coleman had to remind Claimant to brush his
teeth and help him get dressed. R 16-Claimantcould pay attenton and watch a movie if he
liked the maie. R. 18. Claimant did not use a computer or play video games. R. 18.

Ms. Coleman told the ALJ that Claimant had not been prescribed any medicatemnt to t
his disability. R. 21. Claimant had his adenoids and tonsils removeuissgeeclaid not
improve after the surgerR. 21.

2. Claimant

Claimant testified that heas in first grade and hado teachers. R23. He testified that
he likedto learn, readand play football, basketball, and on the swings with friends at school. R.
23-24. Claimant named two friends, but testified that his friends sometimesl teiasevhen
theycould not understand him. R. 2Ble also testified that he playedith his siblings and his

dog after school. R. 24. &@mant testified that he attendsgeech anthnguage therapy at



schal and completed his homework nightly with help from his mother. R. 25-26. Claimant
testified that themeech and language therapy helped. R. 26.
C. School Records

Claimant attendblaskell YearRound Acaemyin Rockford, lllinois. R. 257. He
received speedterapysince the age of threR. 180. The school completisl first of two
special education evaluati®and developean Individual Education Plan (“IER’for Claimant
on March 6, 2009. R. 256-28&laimant was in kindergarten at the time offtrst IEP. At that
time, Claimant was receiving 200 minutes per week of special education, 75 minutes per week of
speech and language therapy, and 60 minutes per month of counseling services to hath cope
the death of his older brothe€laimant’steachers described Claimant as a happy, frieruatig
outgoing child. Claimant listened well, finished his assigned tasks, and followeticsise
However, his teacherotedthat the Claimant was extremely difficult to understand at times due
to his speech ahlanguage difficulties. RR56-288.

The record includesvo teacher questionnaires that were complatezD09by
Claimant’s kindergarteteacher, Diannearson NCBT. The questionnaires contained 10
categories in the domain of acquiring and using information, 13 categoriesndiag¢f and
completing tasks, and 15 categories in interacting and relating with oftherguestionnaige
asked the teach#o rank Claimant’s functioning in each category on a scale of 1 through 5. 1
indicated “no problem”; 2 indicated “a slight problem”; 3 indicated “an obvious problem”; 4
indicated “a serious problem”; and 5 indicated a “very serious problem.” R. 133-136.

The first questionnaireompletedoy Ms. Larson on May 21, 2009 showed some
problems, primarily in the acquiring and using information domain. In this domain,avisorL

indicated that Claimant had very serious problems in 2 categories; serious problems



category; obvious problems in 1 category, slight problems in 4 categories, and no prakitem
categories Ms. Larson marketho problems’in all of the other domains. However, she noted
in the interacting and relating with others domain that she could understand lesdftbfwvinat
Claimant said when the topic was known or when he repeated himself, and very \ttiat dfe
said when the topic was unknown. R. 133-137.

Thesecondjuestionnaireompletedoy Ms. Larsonon November 4, 2009 showed an
improvement in acquiring and using information but new problems in 3 of the other donadins
were not present at the time of the first questionnaire. In the acquiring andnfisingation
domain, Ms. Larson indicated that Claimant had serious problems in 3 categories, obvious
problems in 1 category, arstight problems in the remainingdategories She reported that
Claimant stayed focused in small groups, but lost focus when working independésitly.
Larson noted serious problems in 5 categories of the attending and completing tasks doma
obvious problems in 1 category, and slight problems in the remaining 6 categories. Int
domain of interacting and relating with others, Ms. Larson noted very seriousrpsolith
“using adequate vocabulary and grammar to express thoughts/ideas in geteeyday
conversation”, serious problems in 2 categories, slight problems in 3 categories, aplolerospr
in the remaining 7 categorieshenoted that she could understand very little of what Claimant
said when the topic of conversation was known and @fsmant repeated or rephrased his
thought. For attending and completing tasks, his teacher noted serious problemsgofesat
obvious problems in 1 category, and slight problems in the remaining 6 catedsidsarson
recorded no problems in any of the moving about and manipulating objects domain, but noted
that Claimant’s fine motor skills were very lovin the caring for himself domain, Ms. Larson

noted serious problems in 1 category, obvious problems in 3 categories, slight problems in 4



categories, and no problem in 1 category. She noted that Claimant appeared depresasd and w
performing below grade level in his school work. R. 167-174.

Claimant had another IEP conference in March, 20@&imant wasgainin
kindergarten at the time of the second IEP in 2010, having been held back after yeafir&.

13. The IEP recommendédat Claimantreceivemore hours of services than teeeved in the
prior year, including 300 minutes per week of special education, 60 minutes per weedcbf spe
and language therapgnd 75minutes r month of counseling services. The IEP noted that
Claimant “has really improved” and was magtexpectations in several areas of study, but not
reading, corprehension, writing, and mattHis receptive language scores were in the average
range and he continued to press in his articulation skills Claimant’s IEP also called for
testing accomnuations. R. 198-217.

Claimant’s reportard forthe 2009 to 2018chool yeashowed that he was meeting
expectations in several areas of study, but not in reading, comprehension, writing, and som
math. The report card indicated that Claimant Hiaehlly improved’ After his final trimester,
his teacher indicated that Claimant “works hard and does a wonderful job” in histsainec
although he did not pass with a “c” level in reading (the target for his grade lev@assed
with a strong “b”. R. 231-232.

D. Medical Evidence

Claimantsaw Dr. Puneet Kakkar, M.t University Family Health Centdor a
physical. Dr. Kakkar indicated that Claimant had a developmental delay arebeiagh
problem, and cleared Claimant to peapate inphysical educatianDr. Kakkar noted that
Claimant had an adenoidectonaytpnsillectomy, and tubes placed in his ears, but he was

otherwise in good health. R. 315.



During Claimants first year of kindergarteme waseferred to Harold Bauer, MECSP
for apsychoeducational evaluatiodue to concerns with his speech and language d€lay.
February 3, 2009, Mr. Ban met with Claimant and administered part of\thechsler
Intelligence Scale for Childrelv (“WISC-1V”) and Bender ‘sual Motor Gestalt TestDue to
Claimant’s difficulties with expressive language, he was only able to catpknhon-verbal
sections of the WISQV. Mr. Bauer indicated that Claimant had a significant speech and
language impairment and was very lindii@ vocalizing and speech sound3laimant’s
processing speed was in the average raMgeBauer indicated that Claimant had average
intellectual abilities, but qualified for speech and language assistan226f230.

Licensed clinical psychologistrDJohn Peggau performed a psychological evaluation on
Claimant on July 6, 2009. Dr. Peggaet with Claimant, administered the WIS, and
determined that Claimant’s intellectual functioning was well below the average watt only
three scores as high as the low average ra@tmmant obtained Rull-Scalel.Q. score of 70,
which put Claimant in the second percentile for his agaraadorderline mentally deficient
range. Dr. Peggau noted that Claimant had significant speech impairment and veaie tttam
70 percent intelligible.Dr. Peggau diagnosed Claimant under the BZDSM IV as 315.9
learning disability not otherwise spied, and speech impairment. R. 292-295.

Two state agency psychologiseparatelyeviewed Claimant’s file and provided
opinions as to hifunctional abilities.Dr. Donna Hudspeth, Ph.Dgviewed Claimant’s file in
July 2009 and opineithathe did not meet, medically equal, or functionally equal a listed
impairment. Specifically,she found that Claimant had marked limitations in the domain of
interacting and relating with others; less than marked limitations in the dofmaoguiring and

using information; and no limitations ithe remaining domains. In supportharfinding that



Claimant had less than marked limitationsequring and using informatio®r. Hudspeth
noted that Claimant'seacherreported some problems in certain areas, but tnaehformed
well in science and social studi@sd he had made very good progress with expressive language.
She also noted ClaimastWISC-1V results from July2009 and opined that his test scores
indicatel that he had more potential than he demonstrated. For attending and completing tasks,
Dr. Hudspeth noted that his teachers had not noted any limitations. For interadtietping
to others, Dr. Hudspeth determined Claimant was marked in this lionitagicause Claimant
was diagnosed with a speech/language impairment and developmental delaghaseported
understanding very little of what he said, and he was receiving specialiedssavices for his
impairmentsR. 297-302.

Dr. Joseph MehPhD., reviewed Claimant’s file iNovember 2009 and also opined that
he did not meet, medically equal, or functionalyal a listed impairmentSpecifically, he
found that Claimant had marked limitationgnteracting and relating with othelgss han
marked limitations in acquiring and using information, attending and completing naskisig
about and manipulating objects)d caring fooneself and no limitations in éalth and physical
well-being. In support of his finding that Claimant haddesan marked limitations in acquiring
and using information, DMehr affirmed Dr. Hudpeth’s findings and also noted tiidaimant
was functioning below grade level. Dr. Mehr opined that Claimant was less thieedma
attending and completing taskschase although Claimant had some slight difficulties, he stayed
focused in small groups. Dr. Mehr affirmed Dr. Hudspeth’s findings in interaatidgelating
with others. R. 303-308.

Finally, Claimant underwermt speech and language evaluation with George Stevens

M.A., CCC-SLP. Mr. Stevens noted that Claimant had a muffled and retracted vditglandéa



a marked frontal lisp. He was unable to diagnose a specific etiologyaiaradt’s articulation

disorder. Mr. Stevens recommended intensive speech therapy for Claimant. R. 222-224.

E. The ALJ's Decision-October26, 2010

After a hearing and review of the medical evidence, the ALJ deterrifiae@laimant
was not disabled and denied his application for SSiflienk. 33. TheALJ evaluated
Claimant’s application under the requisite thstep sequential evaluatigprocess to determine
whether he was disabled. 8-36. The ALJ noted that Claimant waspreschooler wheime
filed his application for benefits and was schagkat the time of the hearing. R. 36. At step
one, the ALJ found that Claimant had not engaged in substantial gainful activity smicE3Ap
2009, the application date. R..3& step two, the ALJ determined Claimant had the following
severe impairments: lgang disordeland speedlanguage impairmenR. 36.At step three, the
ALJ concluded that Claimant did not have an impairment or combination of impairments that
met or medically equaled one of the listed impairments in 20 C.F.R. Pt. 404, Subpt. P, App. 1. R.
36. The ALJ stated thatlaimant’s impairments did not meet List;n§j12.@ (Organic Mental
Disorders) or112.05 (Mental Retardation). R. 3&ritically, the ALJdid not state what evidence
she relied upoto infer this result.

The ALJ also found that Claimant did not have an impairment or combination of
impairments that functionally equaled listings 20 C.AE5.924(d) or 416.926(a). R. 37. In the
six relevant functional equivalence domains, the ALJ found that Claimant had lessattkad
limitations in the domains of acquiring and using information; attending and completing tasks;
interacting and relating with othemsoving about and manipulating objects; and health and

physical wellbeing R.41-45, 47. In the remaining domairgring foroneself, the ALJ found
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that Claimant had no limitations. R6. Because the ALJ found that Claimant had either less
than marked or no limitations all of the domains, the ALJ found that he was not disabled, as
defined by theSocial Security Agtas of April 13, 2009. R. 47.

In finding that Claimant had less than marked limitations in acquiring and using
information, the ALJ notechaait Claimant’s teachéreported only slight problems with
understanding vocabulary, providing organized explanations, recalling previousgdear
material, and applying problem solving skills in class.” R. 42. She noted that Clairdant ha
“noted problems” in learning new material, and very serious problems with reading a
comprehending written material and problems. R. 42. Honvéwe ALJcontendedhat
Claimant’s issues do not rise to the level of marked in this domain because Claasant w
enrolled in general education clasdes42.

The ALJ based her less than marked finding in the attending and completing tasks
domain on Claimant’s cooperation in school and during his psychological evaluation. $het3.
acknowledgedhat Claimant’s teacher reported that Claimant had some difficultly remaining
focused when working independently. R. 43.

In finding that Claimant had less than marked limitations in interacting and rehating
others, the AL&xplainedthat Claimant had friends at school, got along well with others,
attended and enjoyed summer camp, and was respectful to his teachers and. adulEh&
ALJ noted that Gimanthadsome difficulty communicating because of his speech/language
impairment, but that at least eighty percent of his speech was understandable. R. 44.

The ALJdid not specify how much weight she assigned information provided by
Claimant’'smother. R. 41. However, she noted that while Claimant’s mother was “mostly

credible”, the evidence as a whole did not support a disabling condition. R. 41. The ALJ
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assigned great weight to the opinion of Dr. John Peggau as an examining medical salirce. R
The ALJ assigned substantial weight to the opinions of the Rockford School Digxiat'sning
non-medical sources, Harold Butler and Janna Tuminaro. RTi48 ALJ assigned some weight
to the opinions of the agency’s neramining medical consultants,.onna Hudspeth and Dr.

Joseph Mehr, and to the opinions of Claimant’s teacher, Diane Larson. R. 41.

IIl. LEGAL STANDARD

A. Standard of Review

A reviewing court may enter judgment “affirming, modifying, or reversirggdecision
of the [Commissioner], with or without remanding the cause for a rehead2gJ.S.C.
8405(g). This much is clear regarding the standard of review. If supported by sabstanti
evidence, the Commissioner’s factual findings are conclusive. 42 U.S.C. 8405(® . Affjieals
Council denies a request for review, the ALJ’s decision becomes the Commisdioaér
decision, reviewable by the district couimsv. Apfel, 530 U.S. 103, 106-07 (2000). But
beyond these axiomatic statements, the courts have provided seeminglyingrgliaieposts.

At one end of the spectrum, court opinions have held that the standard of review is
narrow. Smilav. Astrue, 573 F.3d 503, 513 {7Cir. 2009) (review is “extremely limited”). The
district court’s review is limited to determining wher substantial evidence supports the
Commissioner’s decision and whether the Commissioner applied the correstéegkrd in
reaching the decisiolNelmsv. Astrue, 553 F.3d 1093, 1097 {(TCir. 2009);Schoenfeld v. Apfel,
237 F.3d 788, 792 {7Cir. 2001). Substantial evidence exists if there is enough relevant record
evidence that would allow a reasonable mind to determine that the decision’s @miglusi

supportable.Richardson v. Perales, 402 U.S. 389, 399-401 (1971). Accordingly, the reviewing

12



court cannot displace the decision by reconsidering facts or evidence, oking mdependent
credibility determinationsElder v. Astrue, 529 F.3d 408, 413 {7Cir. 2008). Indeed, on
review, the courts will give the decision a commonsensical reading and not pi¢kcats
Barnhart, 389 F.3d 363, 369 (7Cir. 2004). Moreover, a decision need not provide a complete
written evaluation of every piece of testimony and evideRegper v. Colvin, 712 F.3d 351, 362
(7" Cir. 2013). If reasonable minds could differ concerning whether a claimasatseti, then
the court must affirm so long as the decision is adequately suppeided.529 F.3d at 413.

At the other end of the spectrum, courts, including the Seventh Circuit, have begeh caref
to emphasize that the review is not merely a rubber st&ogtt v. Barnhart, 297 F.3d 589, 593
(7" Cir. 2002). For example, a “mere scintilla” is not substantial evidédcédoreover, a
reviewing court must conduct a critical review of the evidence beftirening the
Commissioner’s decisiofEichstadt v. Astrue, 534 F.3d 663, 665 {7Cir. 2008). If the
Commissioner’s decision lacks evidentiary support or adequate discussion of thetissu¢he
court must remand the mattevillano v. Astrue, 556F.3d 558, 562 (77 Cir. 2009). Indeed, even
when adequate record evidence exists to support the Commissioner’s decisionsitie ok
not be affirmed if the Commissioner does not build an accurate and logical badgté
evidence to the conclusioBerger v. Astrue, 516 F.3d 539, 544 {7Cir. 2008)*> And, unlike
most civil litigation in which a decision can be affirmed on any basis in the reedetaf courts

cannot do so in Social Security appe@lempare Parker v. Astrue, 597 F.3d 920, 922 {7Cir.

% To further show the seeming conflict, scores of cases rely upon theallbgdge” analysis and
language to remand decisions to the Commissi@eere.g. Shauger v. Astrue, 675 F.3d 690, 697-98{7
Cir. 2012);Scott v. Astrue, 647 F.3d 734, 740 {7Cir. 2011);Villano v. Astrue, 556 F.3d 558, 562 {7
Cir. 2009). But the “logical bridge” analysis was never meant to compel achiyjipal approach.

Mueller v. Astrue, 860 F.Supp.2d 615, 619 (N.D. Ill. 2012). Indeed, the Seventh Circuit has prdweded t
following pedestrian explanation of how an ALJ’s decision establishescaldgidge: “[T]he ALJ must
rest its denial of benefits on adequate evidence contained in the aadomtlist explain why contrary
evidence does not persuadBerger, 516 F.3cht 544
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2010) (“[T]heChenery doctrine . . . forbids an agency’s lawyers to defend the agency’s decision
on grounds that the agency itself had not embracetth)Brosted v. Unum Life Ins. Co., 421
F.3d 459, 467 (7 Cir. 2005) (“[W]e can affirm on anydsis in the record”). Therefore, the
Commissioner’s counsel cannot build for the first time on appeal the necessaataand
logical bridge See Parker, 597 F.3d at 925[oft v. Colvin, 2013 U.S. Dist. LEXIS 72876, *21
(N.D. lll. 2013) (“[T]he court’'sreview is limited to the reasons and logical bridge articulated in
the ALJ’s decision, not the poktc rational submitted in the Commissioner’s brief.”).
B. Disability Standardor a Child

A child is disabled within the meaning of the Social Security Act if the child is not
engaged in substantial gainful activity and “has a medically determinaydecpl or mental
impairment or combination of impairments that causes marked or severe functionéblsita
and that can be expected to cause death or that has lasted and can be expected to last for a
continuous period of not less than 12 months.” 20 C.F.R. 8 416.903. The ALJ applies a three-
step sequential evaluation to determine whether an individual under the age of 18 is disabled. 20
C.F.R. § 416.924(a). Under this process, the ALJ must inquire, in the following order, whether
(1) Claimant is engaged in substantial gainful activity; (2) Claimant has a hhedica
determinable impairment that is “severe” or a combination of impatshtkat is “severe”; and
(3) Claimant has an impairment or combination of impairments that meets or medicaldy equa
the criteria of a listing, or that functionally equals the listiaig.

To functionally equal a listing, the impairment must cause a “marked” limitation in two
domains of functioning or an “extreme” limitation in one domain of functioning. 20 C.F.R. §
416.926a(a). The domains of functioning are: (1) Acquiring and Using Informa?jon; (

Attending and Completing Tasks; (3) Interacting and fRejavith Others; (4) Moving About
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and Manipulating Objects; (5) Caring for Yourself; and (6) Health and Phi®ekiBeing. 20
C.F.R. § 416.926a(b)(1)((4). An “extreme” limitation occurs when the impairment interferes
very seriously with claimant’s ability to independently initiate, sustain or tEmpctivities. 20
C.F.R. 8§ 416.926a(e)(3)(iIA “marked” limitation occurs when the impairment interferes with
Claimant’s ability to independently initiate, sustain, or complete activRie€.F.R. §
416.926(e)(2)(i).
[ll. DISCUSSION

A. Contentions of the Parties

In asserting that the ALJ’s decision was not supported by substantial evidence, t
Claimant contends that the matstiould be remanded ftwo (2) reasonsClaimant’s
objections to théd\LJ’s decision are limited tdl) her finding that Claimant had Ethan marked
limitations in threedomains and the analysis and evidentiary support for that finding; and 2) her
finding that Claimant 's combination of impairments did not meet or megieglialListing
112.05for mental retardatian

Claimant first objects to the ALJ’s finding that Claimant had less than marked limitations
in the domains of acquiring and using information, attending and completing tasks, and
interactng and relating to others, and the analysis and evidentiary support for that finding.
Claimant argues that the ALJ erred in finding that he had less than marked Imsitatibese
three domains, and that the record supports a finding of marked limitations in these domains
Claimant raisethe following issues: (1) the ALJ failed to address evidence contrary to her
finding that Claimant had a less than marked limitation isghkreedomains (2) the ALJ failed

to adequately explain héindings; (3) the ALJ did not analyze the “whole child” as required by
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SSR 091p-2p; and (4) the ALJ improperfgiled to have a medical expert (“ME”) at the
hearing.

SecondClaimart argues that thALJ erroneously determined th@taimants condition
did not satisfy the requirements for a finding of disability under Listing 112.0&(d)yéntal
retardation Claimant argues that the Alidiled to address evidence contrary to her finding,
specifically Dr. Peggau’s determination that Claimant hidlaScalelQ score of 70.

TheCommissioner contends that the ALJ’s findings are supported by substantial
evidence in the record as a wholehe parties do not take issue with the ALJ’s findings as to the
remaining two domains. Accordingly, this Court’s analysis is limited to tleedex/idence,
testimony, and the ALJ’s findingelated to Claimant’s ability to acquire and use information,
attend and complete tasks, and interact and relate to chérgvhethe€laimant 's combination
of impairments did not meet oradically equal Listing 112.05 for mental retardation.
B. Analysis

Claimant argues, and the Court agrees, that the ALJ’s anafytbis domains of
functioningwas deficient The ALJ failed to address records conflicting with her findings, and
failed to build a logical bridge supporting her conclusion. Additionally, the Aletiday failing
to properly analyze whether Claimant’s impairments or combination of impairmeitts
medically equaled Listing 112.054dowever, in light of the Court’s disposition of the case on the
aforementioned grounds, the Court declines to address whether the ALJ paopéraed the
“whole child” as required b$$SR09-1p-2p andvhethera ME wasnecessary at the hearing

1. Limitations in Acquiring and Using Information

First, the ALJ failed to properly analyze Claimant’s level of functionmipeé domain of

acquiring and using information. “Acquiring and using information refers to howavediild
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acquires or larns information and how well [he] uses the informatiue] has learned.”

Hopgood ex rel. L.G. v. Astrue, 578 F.3d 696, 699 (7th Cir. 2009)(citing C.F.R. § 416.926a(Qg)).

A school-age child, between the ages of 6 and 12, should be able to learn to read, write, and do
math, and discuss history and science. 20 C.F.R. § 416.926a(g)(2)(iv). He should also be able to
use those skills in academic situations to demonstrate what he has |&arifr@a.instance, he

should be able to produce oral and written projects, solve math problems, and take telsts.

should also be able to apply those skills to daily living situations at home and in the communit

Id.

Several aspects of the ALJ’s analysis of this domainleifieient. The Seventh Circuit
has held that “the ALJ must consider ‘all relevant evidence’ and may not analyzbainly
information supporting the ALJ’s final conclusioriGodbey v. Apfel, 238 F.3d 803, 808 (7th Cir.
2000) ¢iting Clifford v. Apfel, 227 F.3d 863, 871 (7th Cir. 2000)). Although the ALJ is not
required to articulatberreasons for rejecting every piece of evidence, she must at least
minimally discuss evidence that contradicts the Commissioner’s posdiom this case, the
ALJ did not explain why she did not credit portions of the record that were favorable to
Claimant.See Hopgood ex rel. L.G., 578 F.3dat 70Q Murphy v. Astrue, 496 F.3d 630, 634-35
(7th Cir. 2007).

In analyzing this domain, the ALJ only refers to a portioMsf Larson’s teacher
guestionnaires from 2009. Sagplainedthat Ms. Larson reportadostlyslight problems in this
domain with “noted” problems in one category and very serious problems in reading and
comprehension of written material and problemdie ALJreasonedhat the Claimant wa
enrolled in general education classesdhasavas nomarked in this domain. R. 42. However, the

March2010 IEP report highlighted Claimant’s continuing problems in the domain of acquiring
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and using information and his qualification ford placement iB00 minute per week of special
education classes for the school year running from March 2010 through March 2011. R 198-
2212 This constituted a 50 percent increase in the amount of special education seatices t
receivedtheprior school year. Moreover, Claimant’s 2010 report card indicated that Claimant
was not meeting expectations in several areas of study, including his asescR. 231-232n
herdecision, the ALJ did not address the extent tackhf at all, this additional information
impacted hefinding of less than marked in this domain. On these facts, the ALJ did not build a
logical bridge tdher conclusion that Claimant hkss than marked limitations in acquiring and
using informationSee Young v. Barnhart, 362 F.3d 995, 1002 (7th Cir. 2004). On remand, the
ALJ shouldanalyze and explawhy she did not credit the findings in his teacher questionnaires
and the IEP reports that Claimant had serious and very serious problems imiis e

Gilesex. rel. Gilesv. Astrue, 183 F.3d 483, 488 (7th Cir. 2007).

Moreover,SSR 092p provides that an ALJ “should analyze and evaluate relevant
evidence for consistency, and resolve any inconsistencies that need to\mdré&daimant’s
documented limitations mirrored the indicators for limitations in the domain of “acgaind
using information.” Those indicators include poor grades, inconsistent acaderoronaerte,
receipt of special education services, speech/language servitésstamg accommodationSee
SSR 093p. On remand, the ALJ should explain why this evidence does not support a finding of

a marked limitationin the domain of “acquiring and using information.” A fundamental

% The record contains conflicting evidence regarding whether Claimargwealed in special
education classes. Claimant’'s mother testified that Claimant was ndedmnospecial education classes
for the 2010 2011 school year. R. 13-14, 20. However, Claimant’s 2010 IEP indicates that hedqjualifie
for and was scheduled to receive 300 minutes per week of spheoiation to be performed inside
regular education. R. 215. To the extent that the ALJ was mistaken regataimgnt’'s enrollrent in
special education, a major basis for finding that Claimant was not mark@d domain was erroneous.

At a minimum, he ALJ had the duty to addrasss conflicting evidence when rendering her opiniSee
Godbey, 238 F.3d at 808.
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requirement of #ogical bridgeanalysiss thedecisions explainationwhy contrary evidence
does not persuadeésee Berger, 516 F.3d at 544.

2. Limitations in Attending and Completing Tasks

The ALJ’s analysis ofClaimant’s level of functioning relating &ttending and
completing tasks isHewise flawed In the attending and completing tasks domain, the
regulations provide that the SSA considers, “how well [schgelchildrenfre able to focus
and maintairjtheir] attention and how wejthey] begin, carry through, and finish activities,
including the pace at whidkhey] perform activities and the ease with whjtey] change
them.” 20 C.F.R. § 416.926a. Scheagle children should be able to focytheir] attention in a
variety of situations in order to follow directions, remember@ganizetheir] school
materials, and complete classroom and homewaigmasents.. [and] concentrate on details
and not make careless mistakeftheir] work...” 20 C.F.R. § 416.926a.

In analyzing this domain, the ALJ noted tdaimanthaddifficulty in maintaining
attention and concentration to complete tasks when working independently, but that Claimant
was “cooperative” in school and during his psychological evaluation. The Akd tailnote and
addres®ther strong evidence in the oed that contradicts her finding. For instance, Claimant’s
teachereported numerous attention problems, including serious problems in 5 categories of this
domain and obvious or slight problems in all of the remaining categories. R. 169. MobBrover,
Peggau determined that the Claimant was in the low average range for processih@qusg
noted Claimant’s difficulty witlcompleting tasks that measured his skills in this domain. R. 293-
294,

The ALJ must explaifiwhy strong evidence favorable to theiptéf is overcome by the

evidence on which an ALJ relieéGilesexredl. Giles, 483 F.3d at 488. In the instant case, this
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has not occurred. The ALJ did not explain why the opinioMsi_arson and Dr. Peggavere
insufficient to find a marked limitadn in attending and completing tasks. The only evidence
that the ALJ citd to support her finding in this domain was the Claimant’s cooperation in school
and during psychological testing. Cooperation alone is not a sufficient basislfagfiess than
marked in this domain, particularly when the record contains strong evidenceimugibat
Claimant may be marked in this domaifurphy, 496 F.3d at 634-35 (finding théte factghat
the ALJ discussed, including school documents which reflectechihataimant was
cooperativeand wanted to do well, “did little to counter” claimant’s impairment in the attending
and completing tasks domain.)

The Court recognizes that there is evidence in the record weighing aganthg of
marked in this domain. For example, the 2009 IEP indicated that Claimant listelhed
finished his assigned tasks, and followed directions. R. 287. The WIg3uts from Mr.
Bauer indicated that Claimant was in the averagge for processing speed. R. 22&wever
other evidence contained in the record that supports the finding and citecCiontineissioner’s
brief cannot be used now to seek affirmance on apf®dh v. Astrue, 467 F. App'x 507, 510-
11 (7th Cir. 2012). The Court cannot build the logical bridge for the 8deld. at510-11(*An
ALJ must explain her reasoning, building acsdled “logical bridge” thatonnects the evidence
and her decisiol). The ALJ erred by failing to cite this evidence and by not adequately
explaining how this evidence, and other substantial evidence in the record, supportedrger findi
Id.

3. Limitati ons inInteracting and Relating to Others

The ALJfurther erred in finding Claimant’s limitations in the domafnnteracting and

relating with othersvas less than marked he interactingand relating to others domain
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measureshow well a childinitiates and sustains emotional connections with others, develops
and uses the language of his community, cooperates with others, complies wjtfesylesds to
criticism, and respects and takes care of the possessions of’dttopgod ex rel. L.G., 578
F.3d at 702diting 20 C.F.R. 8§ 416.9264a]i) Children aged 6 to 12 “should be able to develop
more lasting friendships witthildren who artheir] age..understand how to work in groups to
create projects and solve problenisave an increasing abilitp understand another's point of
view and to tolerate differencede well able to talk to people of all ages, to share ideas, tell
stories, and to speak in a manner that both familiar and unfamiliar listergitg veaerstand.
20 C.F.R. § 416.92@a(2)(iv). A child “must be able to speak intelligibly and fluently so that
others can understalfitim]; participate in verbal turntaking and nonverbal exchanges; consider
others' feelings and points of view; follow social rules for interaction and cotiversand
respond to others appropriately and meaningfu@. C.F.R. 8 416.926(1)(iii)). “The
regulations do not require a complete impairment, only serious interfereincalify as a
marked limitation."Hopgood ex rel. L.G., 578 F.3d at 703 (citing 20 C.F.R. § 416.926a(e)(2)(i)).
In finding that Claimant had less than marked limitations in interacting and rehating
others, the AL&xplainedthat Claimant had friends at school, got along well with others,
attended and enjoyed summer camp, and was respectful to his teachers and.adult$hie
ALJ noted that Claimartitadsome difficulty communicating because of his speech/language
impairment, but that at least eighty percent of his speech was understandable. R. 44.
As noted above, two DDS medical consultants, Drs. Hudspeth and Mehr, completed
separate assessmenttdimant's functioning levels and both concluded @latmanthad a
marked limitation in the interacting and relating to others donkai302, 308. Moreover,

Claimant’s teacher Ms. Larson indicated that she could undengsanlittle of what Claimant
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said when the topic of conversation was known and after Claimant repeated csedftisa
thought. R. 171. Regarding his psycho-educational evaluation, Mr. Bauer could only complete
the nonverbal sections of the WISV due to Claimant’significant speech and language
impairment and limitations vocalizing and speech sounds. Even Dr. Peggau noted that
Claimant had significant speech impairment and m@amore than 70 percent intelligible. R.

295. Despite this strong evidence of a marked finding in this domain, the ALJ found that
Claimant was less than marked becawse&vas sociable, respectful, and cooperative. R. 44.
Additionally, based alone on Claimant’s brief testimony during the hearing (=ngponly 5

pages in the transcript), the ALJ also independently determined that the 80lpastent of
Claimant’s speech was intelligible. R. 44.

First, he ALJ did not mentioany medicabpinions when analyzinpis domain
Instead, the ALJ made ondygeneric reference that Claimant Hadme difficulty
communicating because of his speech/language impairniéiet ALJ made no citation to any of
the medicatepors anywhere irher domain analysig hat is particularly problematic, given that
Drs. Hudspetland Mehropined, contrary to the ALJ's conclusion, tB&imanthad a marked
limitation in the interacting and relating to others domaiocordingly, the ALJ failed to
appropriately assessadDS consultantshedicalreports.See, e.g., SSR 96-6p; Srong ex rel.
M.H. v. Astrue, 11 CV 5922, 2012 WL 6186831, at *11 (N.D. Ill. Dec. 12, 2012).

Second, the ALJ's opinion failed to discuss, much less distinguish, contrary record
evidence pertinent tinis domain. Although the ALJ notdbat Claimant had “some problems”
with speech and language delake failed to acknowledge the extent of hidpms in this
domain, or to even mention that evidentderanalysis of this domain. As just noted, the ALJ

did not address the opinionsDfs. Hudspetland Mehrthat Claimantad a marked limitation in
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this domain. Additionally, the ALJ did not address Ms. Larson’s reports that she could
understand very little at times, and generally less than half, of what Clairaarsaying. Ms.
Larson worked with Claimant daily for twegrs, and accordingly hashique insight into his
functioning level in this dmain. The ALJerred by failingto explain how this evidence
impacted her finding of less than marked in this dontagpgood, 578 F.3dat 703(the ALJ
erred in his finding of less than marked limitations in the interacting and relatingets oth
domain by relying on claimant’s positive relationships with his siblings aewldsi and his good
work ethic in school instead of explaining why he disregarded pertinent information.)

The ALJ’s support for her finding in this domain wdearlyinsufficient. TheALJ
concludedhat Claimantad a less than markédhitation in this domain because hed friends,
got along well with others, went summer camp, and was respectfithout addressing
contrary evidence Moreover, the ALJ seemed to give undueortance to Claimant’s
testimony during the hearing. The ALJ stated that she understood at leasteBd piendat
Claimant said during the hearirg. 44. However, a review of the record indicates that the vast
majority of Claimant’s responses to questioning during the hearing were oth@mgwers, such
as “yeah” and “no”.Out of 49 questions asked to Claimant during the hearing, he responded
with one word answers 29 times. The remainder of his responses were eithesrgkades
fragments or wex noted as “inaudible” because the court reporter could not understand his
responses. His hearing testimony is hardly strong evidence supporting a finidisg thian
marked in this domain, particularly in light of the ote&rngcontradictory evidenceOn
remand, the ALJ is reminded loérobligation to confront the evidence that does not sug@ort
conclusion and explain whys rejected itBrindis ex rel. Brindisi v. Barnhart, 315 F.3d 783,

786 (7th Cir. 2003)see also Bauer v. Astrue, 730 F. Supp. 2d 884, 894 (N.D. lll. 20X®)is
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circuit “soundly disapproves” of an ALJ selectively highlighting favoradaeions of the record,
rather than weighing the evideneehen reaching her conclusion).

4. Analysis of Disability under Listing 112.050r Mental Retardation

The ALJ found that Claimastimpairment does not meet nor is medically equal to a
listing. See 20 C.F.R. Pt. 404, Subpt. P, App.The ALJ considered whether Claimant qualified
for benefits undetwo listings, 112.02 for organic mental disorders and 11fh0&ental
retardationt Mental retardation underidting 112.05is “[c]haracterized by significantly
subaverage general intellectual functioning with deficits in adaptive fummogid Blakes ex rel.
Wolfev. Barnhart, 331 F.3d 565, 570 (7th Cir. 20020 C.F.R. Part 404, Subpart P, Appendix
1, Rule 112.05. The regulatiorexjuire that a claimant meet the diagnostic definition of the
listing as well asone of the six sets of criteria to establish disability. 20 C.F.R. Pt. 404, Subpt. P.,
App. 1, § 112.00A (2001) (“If an impairment satisfies the diagnostic description of the
introductory paragraph and any one of the six sets of criteria, we will finthehahild's
impairment meets the listing.”)Under Subsection Dhé¢ required level of severity for this
disorder is met when the claimant has “a valid verbal, performance,-scéld IQ of 60
through 70 and a physical or other mental impairment imposing an additional and significa
limitation of function.”ld. at § 112.6(D).

The ALJ's finding thathe Claimandid not qualify as disabled because he did not meet
listing requirement$or 112.05 is extremely brief:

The claimantloes not have an impairment or combination of impairments that
meets or medically equals onetbé listed impairments in 20 CFR Part 404,

% Claimant didnot object to the ALJ’s analysis under listing 112.02 for organic mental disord
in his briefs. Because this issue was not raised by Claimant, the Court will not addBeskag v.
Astrue, 694 F. Supp. 2d 978, 990 (N.D. Ill. 2010) (“Issues not rdisecclaimant's initial brief are
generally waived for purposes of review.”)
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Subpart P, Appendix 1 (20 CFR 416.924, 416.925 and 416.926). The claimant’s
impairments do naheetlisting 112.02 or 112.05.

This perfunctory conclusion, devoid of any analysis, does not enable meaninigfal jud
review.Brindis ex rel. Brindis v. Barnhart, 315 F.3d 783, 785-86 (7th Cir. 20q3puch a lack
of reasoning prevents us from applying the decision structure undergiidaimlity
determinations to substantive analysis fthe claimant’'sjmpairments’). Although the ALJ
outlined the requements of Listing 12.05, she erred by not analyzi@gimant’s impairments
in conjunction with the Isting. Id. Merely identifying the Listing’s requirements is not the same
as analyzingvhetherthe equirementsre met

Moreover, the ALJ's opinion does not sufficiently discuss the conflicting evidence
regardingClaimant’simpairments.Most significantly, the opinion fails to menti@nkey piece
of evidence supporting Claimant’s claim for benefits under this listing, the 2009 psyiciabl
evaluation by Dr. PeggauDr. Peggau met with Claimant, administered tests, and determined
that Claimant’s intellectual functioning wall below the average range with only three scores
as high as the low avermgange. R. 293. Claimant obtaineHudl-Scalel.Q. score of 70, which
puts him in the range for this Listing. Additionally, Claimant sufferethfsgvere speech and
language impairments, which alsopports his claim under thigsting. The Commissiome
argues, and the Court recognizes, that a Full-Scale 1Q score of 70 alone is ndiwispos
evidence that Claimant meets this listiag.C.F.R. Pt. 404, Subpt. P., App. 1, § 112.08&R
C.F.R. 8 416.926a)(4)(i). However, the ALJ’s opinion is silent as to this evidence. The ALJ
has a duty to acknowledge contrary evidence and failed to do soJeei®l.akes ex rel. Wolfe,
331 F.3d at 568-69Although it is notdispositive theALJ should have discussed not otthe

results ofDr. Peggau’s assessment and Claimant’s other severe impairimérdatso whether
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that evidence meethe requirements ofikting 112.05. Accordingly, the Al's deficient
analysis of this Isting warrants remanddamsex rel. T.H. v. Astrue, 08 C 7265, 2011 WL
3273124 (N.D. lll. July 26, 2011)[T] he ALJ's failure to cite or analyze Listing 112.05 or
address evidence favoralttethe plaintiff requires remand.”).

5. Other Arguments regarding the Listing Analysis

Finally, Claimant contends that the Aditl not analyze the “whole child” as required by
SSR 091p-2p andailed to have a necessary medical expert (“ME”) at the heallihg.
Commissioner argues that the ALJ properly cited and analyzed Claimantisunder the
“whole child” appoach, and that the record was sufficiently developed for the ALJ to properly
evaluate the Claimant’s conditiotHowever, the Court’s dispositiom this case maleeit
unnecessary to resolve thessues.

IVV. CONCLUSION

For the reasons set forth above, Claimant’s motion for summary judgmeanisdyin
partand the Commissioner’'s motion for summary judgmedersed This case is remanded to
the SSA for further proceedings consistent with the Memorandum Opinion and Order.

It is so ordered.

Date:November 5, 2013 By: \\X_/

lain D. Johnston =
U.S. Magistrate Judge
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