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IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS

Cynthia Jeanne Mitchell, )
)
Plaintiff, )
)
V. ) Case No: 11 C 50329
)
Kenneth W. Nesemeier, et al., )
)
Defendants. ) Judge Frederick J. Kapala
ORDER

Defendants’ motion to dismiss for failure to stateaansl[76] is granted in part and denied in part.
Counts lI-1V, VI-VIII, and X are disnssed, as are defendants Williaviegt, and Lentz. Plaintiff's
motion for summary judgment as to Counts | & Xl [82] is denied.

STATEMENT

Plaintiff, Cynthiz Mitchell, hassuecdefendant: Stephensc County Sherifi David Snyders,
Deputie:KennettNesemeie anc Phillip Williams, Stephensc County State’s AttorneyJohr Vogt,
Assistant State’s Attorney Joe Lentz, and @Bienson County, for various violations of her
constitutione rights arising from plaintiff's Novembe 12,200¢ arres anc subsequel prosecution.
Tha prosecutio resulterin plaintiff beinc acquittecof all charges Currently before the court are
defendants motior to dismiss seekin¢ dismisse of Counts II-X of plaintiff's third amended
complain anc plaintiff's motior for summar judgmen on Count:1 anc XI. For the reasons which
follow, defendants’ motion is granted part and plaintiff’s motion is denied.

I. BACKGROUND

The following facts are taken from the third amended complaint. On November 12, 2009
al abou 5:3C p.m. plaintiff was at her home, a trailer ikreeport, lllinois. Plaintiff heard a loud
poundin¢on heifrontdoolancaskeiwhowasthere Nesemeier answered that it was the police and
ordere(plaintiff to operthedoor When plaintiff inquired as to why Nesemeier wanted her to open
the door he answerec “To searcl the house. Plaintiff alleges that she demanded that Nesemeier
obtair a searclwarran before he coulc enter but, insteac Nesemeie bangei on the frontancrear
door: of plaintiff's home for approximatel thirty minutes Nesemeier then “tricked Plaintiff into
openin¢the dooi by claiming that all he wantecto dc was talk to her,” anc that once she unlocked
the door he forcec hisway into herthome Plaintiff claims that she attempted to push back against
the dool bein¢ openec bui that Nesemeie was stronge thar her anc thus overpowered her
resistance.

Once Nesemeie was inside her home he grabber plaintiff's armr anc twistec it behinc her
baclk up to the baclk of hel head anc ther pinnec hei on top of a love seat Nesemeier then
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handcuffe(plaintiff ancbegarhitting herin theface Plaintiff alleges that Nesemeier hit her so hard

thai he “broke her glasses and dislodged one of her permanently attached ear piercings.”
Nevertheless, Nesemeier then took plaintiff out to his vehicle, | herdowr on her breasts and
buttocks, and then forced plaintiff into his vehicle.

Before Nesemeie left the scene, plaintiff's husband, James Mitchell, provided Nesemeier
with plaintiff's medication anc informed him that she needed the medications for her bipolar
disorcer. Nesemeier then transported plaintiff ®&tephenson County Jail. When plaintiff arrived
aithejail, defendar Williams did ar intake screenin al which time he aske« plaintiff whethe she
was takinc any medications to which she respondec“Yes.” Plaintiff informed Williams that she
hac bipolal disorder Plaintiff claims that because James Mitchell gave Nesemeier plaintiff's
medicatiol anc told him thai the medication were for bipolai disorder Williams “knew or should
have knowr thai the mediciion then in his possession was thieintiff's treatment for bipolar
disorder.” In any event, plaintiff never received her medications because Williams allegedly refused
to give themn to her anc as aresul she sufferec some of the symptom which the medication were
designe to prevent According to the exhibits attachamthe complaint, plaintiff was bonded out
of jail the same day she was arrested.

After plaintiff's arrest and after conferringitv Lentz, Nesemeier issued plaintiff two
citations one for battery anc one for resistin¢ or obstructing a peace officer. A bench trial took
place on August 12, 2011, at which the court found plaintiff not ¢ of the offenses with which
she was chargec Plaintiff alleges that Nesemeier “admitted under oath to not having a warrant to
enter the residence.”

In light of the foregoing on Novembe 10, 2011 plaintiff filed hercomplain in the instant
matter Over the next year and a half, plaintiff ileeveral amended complaints, culminating in the
curren version thethirdamende complaint! The third amended complaint sets out eleven claims:
thal Nesemeie violated her Fourth Amendment right to be free from unreasonable search and
seizurcpursuarto 42 U.S.C §198: (Coun I); Lentzviolatec helrights to due proces pursuar to
§198: (Coun I1); Williams was deliberatel indifferent to hel seriou: medica need in violation
of the Fourteent Amendmer pursuar to 8 198 (Coun Ill); Lentz maliciously prosecuted her
pursuar to lllinois tort law (Coun 1V); Nesemeie maliciously prosecute hel pursuar to lllinois
law (Coun V); Nesemeie anc Lentz engage in a conspirac to deprive hei of hel rights pursuant
to lllinois law (Coun VI); Snyder maintaine: inappropriat policies in hiring, training and
supervisini Williams anc Nesemeie which led to consitutional deprivations pursuant to § 1983
(Coun VII); defendats Vogt, Snyders anc Stephensc County are responsibl for indemnifying
any damage (Count: VIII, X, anc XI respectively); and Snyders is responsible for his officers’
action:unde thetheoryofrespondeisuperio pursuartolllinois law (Coun IX). Defendants have
responde with a motior to dismiss seekin¢dismisse of Count«1l1-X. Also pending is plaintiff's
motior for summar judgmen as to Count:l anc Xl base(on the findings of the state trial couri at
plaintiff's trial. The court will consider each motion in turn.

Il. ANALYSIS

This court has already ruled upon a motion to dismasiif’s second amended complaint, which dismissed
part of Count | and a humber of other claims.



A. Defendants’ Motion to Dismiss

When deciding a defendant’s motion to dissyia court accepts all of the well-pleaded
allegation of the complain astrue anc drawsall reasonablinference in favor of the plaintiff. Bell
Atl. Corp v. Twombly, 550 U.S. 544 55E (2007) Killingsworth v. HSBC Bank Nev. N.A., 507
F.3c614 61€&(7th Cir. 2007) Under the Federal Rules, a cdaapt need only contain “a short and
plain statemer of the claim showin¢ thai the pleade is entitlec to relief.” Fed. R. Civ. P. 8(a)(2).
“[Dletailed faciual allegations” are not required, but the plaintiff must allege facts that, when
“accepterastrue. . . statea claimtorelief thaiis plausible onits face.” Ashcrof v. Igbal, 55€ U.S.
662 67¢& (2009 (quotatiormarksomitted) In analyzing whether a complaint has met this standard,
the “reviewing court [must] draw on its judicial experience and common seld. at 679.

In their motior to dismiss defendant argue that (1) Lentz has absolut prosecutorial
immunity from suit anc thus all claims agains him, anc all claims for indemnificatior by Vogt on
accoun of Lentz’ actions, should be dismissed; (2) the claims against Williams and Lentz should
be dismisse becaustheyare time barred (3) plaintiff hasfailedto state a plausible causiof action
for conspiracy (4) plaintiff has failed to state¢ a plausibl¢ caus: of acticn underMonell against
Snyders (5) the indemnificaticn claims against Vogt and Snyders should be dismissed because
Stephensc County is the entity responsibl for indemnificatior baser on the facts of this case (6)
plaintiff hasfailedto state¢ a plausible causi of actior for malicious prosecutio agains eithelLentz
or Nesemeie (7) plaintiff has failed to stat¢ a plausible caus: of actior for deliberat indifference
agains/Williams; anc (8) Coun IX shoulc be dismisse becaus the stat¢ law claims as se outin
the previous arguments shoulc be dismissd andrespondeat superi is not availabl¢ for 8§ 1983
claims Plaintiff responds that: (1) Williams was timely served, (2) plaintiff has set out a plausible
causof actior unde Monellagains Snyders (3) plaintiff hasse outaplausibleclaimfor malicious
prosecutio agains Nesemeie (4) plaintiff hasse outa plausibl¢claimfor deliberat indifference
agains Williams, and (5) that the claim fcrespondei superio agains Snyder. shoulc not be
dismissed.

As is clear by comparing those lists, plaihtlid not respond to much of defendants’
thorougl anc well-supporte motior to dismiss By failing to respond to those arguments, plaintiff
has waived her right to contest thenSee Alioto v. Town of Lisbor, 651 F.3c 715 721 (7th Cir.
2011 (“Longstandincunde our castlaw is the rule that a persoi waives ar argumer by failing to
makeit beforethedistricicourt We apply that rule where a party fails to develop arguments related
to a discretcissue anc we alsc apply that rule where a litigant effectively abandon the litigation
by notrespondin to allegecdeficiencie in a motior to dismiss. (citations omitted)) Her waiver
mean that this court will grant the motion at each waived argument and dismiss those claims,
ancdefendant aswarrantec Seeid. (“Our systen of justiceis adversaria anc our judge:are busy
people If they are given plausible reasons for dismissing a complaint, they are not going to do the
plaintiff's researc anc try to discove whethe there might be something to say against the
defendantsreasoning.(quotatiormarksomitted)); Bonte v. U.S. Bank, N.,, 624 F.3d 461, 466-67
(7th Cir. 2010) (“Failure to respond to an argument—as the Bontes have done here—results in
waiver ... This leaves us no cho bulto accep U.S. Bank’s assertions—support as they are
by pertinen lega authority—tha the allegation in the Bontes complain dc not entille them to
relief.”). Thaimean (1) all claims agains Lentz are dismisse as barrecby prosecutorieimmunity
ancall claims againsVogt, which are all derivative of the claims agains Lentz are alscdismissed;

3



(2) all claims agains Lentz are alsc dismisse astime barred (3) the claim for conspirac doe: not

se oul a plausible right to relief anc mus be dismissec (4) the claims for indemnificatior against
Snyder ancVogtmus bedismissecanc (5) the claimfor malicious prosecutio agains Lentz must
alsc be dismisse for failure to statea plausibleclaim. Therefore, Counts 11V, VI, VIII, and X are
dismissecaloncwith defendaniLentzancVogt. The court will consider the remaining arguments
in turn.

1. The Timeliness of the Allegations Against Williams

Defendantarguetharall claims agains Williams are time barred as plaintiff's only contact
with Williams was on Novembe 12, 200¢ wher he allegedy failed to provide her with hei bipolar
medicatiol for the less-than-one-full-de she was in jail. In plaintiff's original complaint, filed
Novembe 10, 2011 she suec a “Johr Doe” officer, whom she later discovered was defendant
Williams. Williams was not named in the complaint, served with the complaint, until the third
amened complaint, which was filed on March 19, 2013, nearly three-and-a-half years after the
original contact. Plaintiff do(not contes thai time line, but argues that her claims relate back to
thefiling of heroriginal complain unde eitheithe identity of interes or sharerattorne'exceptions
to the timeliness requirements.

Suits unde § 198 use the statute of limitations and tolling rules that states employ for
personal-injur claims Richard:v. Mitcheff, 69€ F.3c 635 637 (7thCir.2012) lllinois has a two-
yeal statutc of limitation on persone injury claims See 735 ILCS 5/13-202 So, on their face, the
claims agains Williams asserted for the first time in March 2013 are untimely. Whether a claim
“relate<back’ to thefiling of ar original complaint a< plaintiff argue is the caschere is controlled
by Federal Rule of Civil Procedure 15. Rule 15(c) provides:

(1) An amendmer to a pleadinc reletes back to the date tifie original pleading
when:

(B) the amendmer assert a claim or defens that arost oui of the conduct,
transactior or occurrenc se out—olattempte to be se out—intheoriginal
pleading; or

(C) the amenimen' change the party or the naming of the party against
whorr aclaimis asserte if, if Rule 15(c)(1)(B is satisfiecdancif, within the
perioc providec by Rule 4(m) for servin¢ the summon anc complaint the
party to be brought in by amendment:

(i) receive sucl notice of the actior thai it will not be
prejudiced in defending on the merits; and

(i) knew or should have known that the action would have
beer brough agains it, but for a mistake concerning the
proper party’s identity.

Fed. R. CivP.15(c). Defendants concede that plaintiff's claim against Williams arose out of the
conduct transactior or occurrenc se out in the original pleading, so that the requirement under
Rule 15(c)(1)(B is satisfied Defendants hone in on the requnent under Rule 15(c)(1)(C)(ii) that
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plaintiff hac to have made¢ a “mistake’ in identifying the incorrec party The Seventh Circuit has
explained the “mistake” provision of Rule 15:

We have previously helc thar the “mistake’ claus¢of Rule 15(c)’s “relation
back’ provisior “permits ar amendmer to relate back only where there hasbeeran
errol mede concerning the identity of thegmer party and where that party is
chargeablwith knowledg¢of the mistake buiit doe:nol permitrelatior backwhere
... thereis a lack of knowledg¢of the prope party.” Wooc v. Worachel, 61¢& F.2d
1225 122¢ (7th Cir. 1980). SinceWooc . . . we have repeatedl reiterater that
“relation back’ on ground: of “mistake concernini the identity of the prope party”
doesnot apply where the plaintiff simply lacks knowledgt of the prope defendant.

Hall v. Norfolk S. Ry. Co, 469 F.3d 590, 596 (7th Cir. 2006) (first alteration in original). Under
the Seventl Circuit’s interpretatior a plaintiff's failure to know the identity of a defendant is not
a “mistake,” anc thus the couri has squarel' helc “Johr Doe™ officers canno be adde( to a
complain aftel the running of the statutc of limitations unde Rule 15. See Worthingtor v. Wilson,

8 F.3c 1253 1255-5¢ (7th Cir. 1993) Although plaintiff flatly ignores the “mistake” provision of
the law, anc the Seventh Circuit’'s interpretation of the same, some courts have questioned that
interpretatiol in light of the Suprem Court’s subsequel decisiorin Krupskiv. Coste CrocieresS.

p. A, 560 U.S. 538, 130 S. Ct. 2485 (201See e.g, Brownv. Deleor, No.11 C 6292 201 WL
3812092 ai *6 (N.D. lll. July 18, 2013) (suggesting in dictum, but deciding the case on other
grounds that in light of Krupski, lack of informatior as to a defendant’s iddity satisfies the
mistake¢ requiremer of 15(c)) The court first finds that gintiff's failure to challengHall anc its
progen resultsin waiver of any right to make such a challenSee Furry v. Unitec State, 712
F.3c988 994n.1(7th Cir. 2013) Notwithstanding that waiver, sinKrupsk, the Sevent| Circuit

has continue( to rely on its interpretation of “mistak in this context, albeit in an unpublished
opinion See Flournoy v. Schomi, 418 F. App'x 528, 532 (7th Cir. 2011) (“Last, Flournoy
contend thai the district court shoulc have allowec him to amend his complainto identify the
unname prisor officialswhos¢name helearne(afteicarryincoutdiscovery But the district judge
did not abus: his discretior in denyin¢ Flournoy’s reques becwse the statute of limitations (two
year:sin lllinois) hacrun. The untimelyamendmerwould not‘relate back’to the date of hisoriginal
complain becaus Flournoy made¢ nc mistake he simply lacked knowledge of the proper
defendants.” (citations omitted)).

Nevertheless, even if the court were inclined to ignore plaintiff's waiver, the court agrees
with the court:thatholdthat ever in light of Krupski, plaintiff madenc mistake she simply did not
know, anc apparentl did not investigate Williams’ identity during the statute of limitations. In
Krupski, the Suprem Courl facec a different issue than what the cousg faced with in this
case—plaintif there knew or shoulc have known of the existence anc the identity, of the party it
shoulc have namec bul failed to do so See Krupski, 13C S. Ct. at 2493 The Supreme Court
rejecte( the court of appeals determinatio that becaus plaintiff knew or shoulc have knowr the
identity of the correc party plaintiff made¢a deliberat choice rathe thar a mistake in naming¢the
wrong party. Se¢id. at 2493-94 Specifically the Court held that just because “a plaintiff knows
of a party’s existenc doe: nol precludt hel from making a mistake with spect to that party’s
identity.” Id. at 2494 ;see als id. (“A plaintiff may know thar a prospectiv defendant—ca him
party A—exists while erroneousl believingc himto havethe statu: of partyB. Similarly, a plaintiff
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may know generallr whai party A doe: while misunderstandir the roles thai party A anc party B
playecin the conduct transactior or occurrenc giving rise to heiclaim. If the plaintiff sues party

B instear of party A unde thes: circumstance she has made¢ a mistake concernin the proper
party’s identity notwithstandin hel knowledge of the existenc of bott parties.’ (quotatior marks
omitted)) However, the Court did not eliminate tinéstake requirement entirely and require only

the notice requiremen instear it reiterater thar a “mistake is ar erroi, misconception, or
misunderstanding; an erroneous belieSe¢id. (alterations ar quotatior marks omitted). Here,

in contrast to the situati in Krupski, plaintiff simply did not know Williams’ identity during the
statute of limitations anc sc there is no tenablc argumer thai plaintiff made ar error, had a
misconceptior or helc ar erroneou belief. See Danie v. City of Mattesol, No.09-cv-31712011

WL 198132 ai1*4 (N.D.Ill. Jan 18,2011 (“Relatior back unde Rule 15(c)(1)(C unequivocally
require:amistake. A mistake is an error, misconception, or misunderstanding; an erroneou:; belief.
Here, Plaintiff does not claim to have made a mistake as to [the unknown officer’s] identities; he
claims he did not know their identities until April 2010. Lack oknowledge as to the proper
defendar is not a mistake.” (alteration and quotation marks omitted)). Accordingly, plaintiff has
nol establishe that he failed to nam¢ Williams within the statute of limitations on account of a
mistake and therefore cannot take advantage of Rule 15’s “relate back” provisions.

Plaintiff's reliance on the identity of interes doctrine to provide the necessai “mistake’ is
alsc misplacec First, that doctrine only applies teethotice provision of Rule 15(c)(1)(C)(i), not
the mistake provisior of Rule 15(c)(1)(C)(ii) See Woocv. Worachel, 61€F.2¢1225 1229-3((7th
Cir. 1980 (interpreting a prior version of Rule 15 with different numbering of the sections).
Seconc contrary to plaintiff's asertions, there is no identity afterest between Nesemeier and
Williams—they are suec for differeni things basei on different factua allegations and are
completel separat lega entities See id. al 1230 sec¢alsc Nortor v. Int’l Harveste Co., 627 F.2d
18. 21 (7th Cir. 1980 (“The identity of interes principle is often applied where the original and
adde partiet are a paren corporatiol anc its wholly ownec subsdiary, two related corporations
whost officers directors or shareholdel are substantiall identica anc wha have similarname or
share office space pas anc preser forms of the same enterprise, or co-executors of an estate.”
(quotation marks omitted)) Thus, even if the identity of interest doctrine were capable of saving
plaintiff from the timelines: bar—whict it is not—it would not apply in this cast to ever mee the
notice requirement, much less the mistake requirement.

Plaintiff's reliance on the share: attorne' doctrine is similarly misplaced. The shared
attorne) doctrine permits a cour to impute notice ontc a party unde Rule 15(c)(1)(C)(i baseion
thethird party havin¢ the samerepresentatic as a partytothe curren suit. However, plaintiff again
attempt to misus¢ a doctrine which establishe the notice provisior of Rule 15(c)(1)(C)(i to
establis/the mistake provisior of Rule 15(c)(1)(C)(ii) See Wooc, 61€F.2cal 1230 se¢generally
Garvin v. City of Philg, 354 F.3d 215, 223-27 (3d Cir. 2003)s@lssing the doctrine and the
concep of imputec notice al some¢ length) Additionally, even under that theory, it is insufficient
thaiadefendar is latel represente by the sameparty to alitigation, as Williams is now represented
by the same attorney that remets Nesemeier. Instead, he must have been represented by that
samlega representatic prior to the running of the statutcof limitations See Wooc, 61¢ F.2c at
123( (“Although Officer Sobcyt is presentl represente by the same counsel who represented
defendani Worachel anc Goule ai the trial of this action he was not represented by an attorney




al the time of his deposition nor at any other time with respect to this suit prior to the date the
plaintiff servechimwith asummon anc copy of the amende complaint Since the claims asserted

by the plaintif agains defendant Worachel anc Goulet as jailers, are separate and distinct from
the claims asserte agains defendar Sobcyk he doe: not have the benefi of the pretria discovery

and trial defense preparation undé&gn on behalf of defendants Yaohek and Goet.”). Although
Nesemeie anc Williams are represente by the samecounse al thistime in the litigation, there are

nc allegation of sharerepresentatic al the time the statut¢ of limitations ran nor anyindication

thal any such allegations are possible within thetreents of Rule 11. Accordingly, even if the
sharei attorne' doctrine coulc help plaintif—and, again, it cannot—it would not apply in this
situation to even establish notice.

In the end then plaintiff has failed to establis| eitheithe notice or mistakerequirementi of
Rule 15(c)(1). As a last ditch effort, plaintificcuses defendants of being dilatory in providing
plaintiff with Williams’ name so that plaintiff could a@nd her pleadings to name Williams,
presumabl within the statute of limitations This argument also cannot save plaintiff's claims
agains Williams. Plaintiff waited until two days before the statute of limitations for the § 1983
claims hac run agains all of the defendant to file the instan suit—tre complained-of incidents
occurre(Novenber12,200¢anc plaintiff filed heroriginalcomplain onNovembe 10,2011 None
of the defendaniwere servecuntil Decembe 13,2011 Even if defendants had gratuitously offered
up Williams’ name on thai date (which they were unde nao obligatior to dc unde Federe Rule of
Civil Procedur 26 al that juncture) plaintiff would still have beer unable¢to amenchel complaint
within the original statutt of limitations Without relation back, regdless of defendants’ alleged
dilatory behavior plaintiff's claims agains Williams are untimely And plaintiff, as set out above,
does not qualify for Rule 15’s relation back doctrine.

In summary then plaintiff's claim for deliberatr indifference (Coun Ill) agains Williams
is dismissed as untimely.

2. TheMonell Claim against Snyders

Defendant nexi move to dismis: plaintiff's claim agains Snyder for inadequat training,
supervisior anc hiring practices Plaintiff does not allege that Snyders was directly involved in
Nesemeier’ interactior with plaintiff, bui that he maintainer unconstitutione policies thai caused
her treatment.

The Suprem Couri has helc that there is no vicarious liability based on employee
misconduc for governmer entities or private entities acting to fulfill a government duty, and
instea(the employe car only be suecdirectly for its own misconduc’ See Monellv. N.Y. Dep't
of Soc Servs, 43€U.S 658 694(1978) To hold a defendant, such@syders, directly liable under
Monell, plaintiff must establish

evidenc: of (1) ar expres policy that wher enforcec cause a constitutional
deprivation (2) awidesprea practicethat althougt notauthorizerby written law or

expres municipa policy, is sc permaner anc well settled as to constitt a custom
or usag! with the final force of law; or (3) ar allegatior thai the constitutione injury

was caused by a person with final policymaking authority.

Lewis v. City of Chi., 49€ F.3c 645 65¢€ (7th Cir. 2007 (quotatior marks omittec). Accordingly,
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to se oul a plausible Monell claim, plaintiff mus assei factua allegation that wher accepte as

true statearighttorelief baseionthe existenc of one or more of the aforementione element<and

mus offer neitrer legal conclusions nor a recitationtbé elements of the cause of acticSee

Igbal, 55€ U.S.al 678 secalsc McCaule\v. City of Chi., 671F.3c611 61€& (7thCir. 2011 (stating

thai plaintiff mus allege facts thai enablcthe courito draw the reasonabl inferencethar defendant
established a policy or practice causing deprivation of plaintiff's constitutional rights).

The allegations which make up tMonell claim against Snyders are:

53. Prior to Novembe 12, 2009 the Stephensc County Sheriff's Department
develope anc maintaine:policies anc custom exhibitinc deliberat indifference¢to

the constitutionerights of person in Steptlenson County, which caused the violation
of Plaintiff’s rights.

54. 1t was the policy and/o custon of the Stephensc County Sheriff's Department
to fail to exercisireasonabl carein hiring its police officers includinc Defendants
Nesemeie anc Williams, thereby failing to adequatel prevent constitutional
violations on the part of its police officers.

55. It was the policy and/o custon of the Stephensc County Sheriff's Department
to inadequatel supervis anc train its Defendant officers, including Defendants
Nesemeie anc Williams, thereb failing to adequatel discouage further
constitutional violations on the part of its Defendant officers.

56. As a result of the above described policies and customs, Defendant officers,
includinc Defendant Nesemeie anc Williams, believecthartheiractionswould not

be properly monitorec by supervisor personne anc that misconduc would not be
investigated or sanctioned, but would be tolerated.

57. The above describe polices anc custom demonstrai a deliberati indifference
on the part of the Stephensc County Sheriff's Departmer to the constitutional
rights of person within Stephensc County anc were the caus: of the violations of
Plaintiff's rights alleged herein.

(Compl a19-10.) Additionally, plaintiff incorporates atif the allegations against Nesemeier and
Williams by reference (See Compl al9.) Based on those things, plaintiff argues in her response
thai she has sufficiently allegec a widesprea practice thereb alleging sufficient informatior to
make out heMonell claim.

Plaintiffisincorrect First, defendants argue that ptéffs allegations in paragraphs 53-57
are conclusor statement which fail to se out a plausible claim unde Igbal. Plaintiff, in her
responst does not contes thai at all. And for good reason, it is well established that boilerplate
allegation of “policy and/o custom’ to “inadquately supervis[e] and train[]” are insufficient to
avoicdismisse baseionlgbal's admonitior that conclusory legal statements without factual context
are insufficieni to mee the plausibility standarc See McCauley, 671 F.3c al 618 Second, the
incorporatiol of the allegation agains Nesemeie ard Williams is also insufficient. In order to
establisla Monell claimunde the widesprea practicedoctrine plaintiff mus se outhet claim“by
showing a serie: of bac acts and inviting the court to infer frortiem that the policymaking level
of governmet was bound to have noticehat was going on and by failing to do anything must
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have encourage or atleas condonec thusin eitheleven adopting the misconduc of subordinate
officers.” Woodwarcv. Corr.Med. Servs of lll., Inc., 36€ F.3c¢917 927 (7th Cir. 2004 (quotation

marks omitted) se¢ alsc Freema v. Fairmar, 916 F. Supp. 786, 790 (N.Dl. 1996). However,
“[p]roof of a single incident of unconstitutional activity is not sufficient to impose liability under
Monell, unles: prool of the inciden includes prooi tha it was cause by ar existing,
unconstitutionemunicipa policy,whichpolicy car be attributecto amunicipa policymaker.’ City

of Okla. City v. Tuttle, 471U.S.808 823-2¢(1985) The Seventh Circuit has said, in synthesizing
the cast law arisin¢ from Tuttle, thal courts are required to take “the word ‘widespread’ . . .
seriously.” Phelaiv. Cook Cnty., 46% F.3c 773 79C (7th Cir. 2006) Accordingly, plaintiff must
allege sufficient incidents and “weave tF separat incident: togethe into a cognizabl policy.”

Id. Here, plaintiff has only alleged two incidents, Nesemeier’s alleged entry into her home and
assau ancWilliams’ allegecfailureto provide her with constitutionally adequate medical ceSee

id. (rejectin¢ “widespreas practice’ claims baseiononly two, three or ever “multiple” incidents).
Additionally, othel thar the faci thai bott incidents happene to plaintiff, there are no allegations
weavin( the two incidents together to create an inference of a cognizable “permanent and well-
settled’ policy. Id. (quotatior marksomitted) Accordingly, the court grants the motion to dismiss
the Monell claim (Count VII) against Snyders.

3. Malicious Prosecution Against Nesemeier

Defendant next move to dismiss the claim for malicious prosecution (Count V) against
Nesemeie Defendants argue that plaintiff’'s comipleinadequately alleges the malice component
toamalicious prosecutio claimancthaiplaintiff hasfailedto se outthaishe sufferecany damages
from the malicious prosecutio becaus the complain state thai“[a]s a directanc proximate result
of theact:of Defendant:actsthatviolated clearly established and well-setfedera constitutional
rights, the Plaintiff suffered injuries and dages.” (Compl. at 7 (emphasis added).)

Turning to defendants second argument first, there is no merit to their contention. The
sentenc quotec immediatelr above simply state that througt the acts of defendants plaintiff
sufferecdamage! The sentence has a clause that defestacts “violated clearly established and
well-settlec federa constitutione rights,” but doe¢ not say whai defendani reac it as saying—that
becaustheactsviolatecfedera constitutionerights they coulc nothavealsc violatec state¢tort law
rights Furthermore, plaintiff rightly points out that, should she be successful, her damages may
include, “in addition to general damages, compensation for any arrest or imprisonment, including
damage for disconfort or injury to [her] lealth, or loss of time and deprivation of the society.”
Heckv. Humphre), 512U.S 477 484(1994 (quotatior marksomitted) Plaintiff's complaint sets
out allegations concerning her arrest and imprisomarahvarious claims for discomfort and injury.
Without belaborin( the point any further plaintiff has sufficiently alleged damages to sustain a
malicious prosecution claim against Nesemeier.

The more difficultissue is the first argumenseal by defendants, namely whether plaintiff's
complain sufficiently allege: malice “lllinois law requires, teshow malicious prosecution, proof
noi only of lack of probabl¢ caus: bui alsc of ‘malice,” which mean in this contex thai the officer
wha initiatec the prosecution had any motive other than that of brinc guilty party to justice.”
Alemar v. Vill. of Hanove Parl, 662 F.3d 897, 907 (7th Cir. 2011). The pa argu¢ ovel what
the standar is to show malice plaintiff contend thai ar inferenctof maliceis raisecby a showing




of lack of probabltcause while defendant assel thaimalice is a separat elemen of the malicious
prosecutio tort requirinc somefurther showing The court understands the parties’ confusion; the
lllinois courts botl on the stat¢ anc federa levels have beer far from consister in how they treat

the malice requiremen Compare e.q, McDadev. Stacke, 10€ F. App’x 471 47 (7th Cir. 2004)
(interpreting Illinois law anc stating a plaintiff “must allege more than a lack of probable cause;
rather he mus allegetharthe officers committecsome¢imprope ac afteithey arreste himwithout
probabl¢ cause for example thai they pressured or influenced the prosecutors to indict, made
knowinc misstatemets to the prosecutor, testified untruthfully, or covered up exculpatory evidence”
(quotation marks omitted)Thomspol v. Vill. of Monroe, No. 12 C 5020 2012 WL 3337801, at

*21 (N.D.Ill. July1,2013 (same)with Reynold:v. Menard Inc., 36£1ll. App.3d812 84((2006)
(statin¢ that malice can b inferrec by the lack of probablt causi where that lack is clear) Frye v.
O’Neill, 16€ 11l. App.3d 963 977(1988) (“[W]e conclude the trier of fact may infer malice from
lack of probabl¢caustif there is no othel credible evidenci which refute: that inference.”);Scott

v.Bende,  F.Supp 2d No.12 C 2148 201: WL 2285852 a1 *10-11 (N.D. lll. May 21,
2013 (discussin the problen with malice ai some lengtt anc concluding thai unde Illinois law
“malice may be inferrec from a lack of probabl¢ caus:in limited circumstances . . . .” (emphasis

omitted)) The court notes, however, that the mesent published interpretation from the Seventh
Circuit come: to the conclusiol thai a lack of probabli caust is sufficieni to establisl malice See
Alemar, 662 F.3cal 907 (noting that lllinois law permits “an inference of malice to be drawr from

ar absenc of probablt cause”) Nevertheless, after reviewing plaintiff's complaint, the court is
convinced that plaintiff states a plausibleliziaus prosecution claim under either standard.

The complain set: oui a seiies of facts that, when assuntede true, clearly show a lack
of probabl« caus: to arres plaintiff for battery on a police officer or resistincarrest According to
the complaint Nesemeie invadec plaintiff's home tacklec the appaently unresisting plaintiff
agains a love seat, handcuffed her, and then struck fepeatedly in the face. Because those
allegations lac any indicatior that Nesemeie hac probablicaus: to arres plaintiff for battery or
resisting arrest, they plausibly state a claim for malicious prosecution presuming malice can be
implied by the lack of probabl¢caustin line with Alemar anc the othel case which hold as much.

Ever if malice canno be implied by the lack of probable cause, plaintiff's complaint
sufficiently set: out the additiona “impropel act” neede to satisfy the standar lespouse in
McDade anc those case like it. Attached to the complaintpd incorporated into it by reference,
is arepor draftec by Nesemeie which set: out his versior of event: on the day of plaintiff's arrest.
His versior of whal happene thai day is, needles to say, considerably diffent than plaintiff's
versior allegecin heicomplaint According to the complaint, Nesemeier testified at plaintiff’s trial.
Thereforeit is areasonablinferenccthal Nesemeie testifiec in conformity with his versior of the
event: of thaiday? See Igbal, 55€ U.S. al 678 (“A claim has facial plausibility when tplaintiff
plead: factua conten thas allows the couri to draw the reasonabl inferenct that the defendant is
liable for the misconducalleged.”) Assuming plaintiffis able to pve that her allegations are true,
as this court is requirec to do at this slage of the litigation, plairffi will also have shown that
Nesemeie providec false testimon to the court at heitrial. Therefore, she has sufficient factual

The court also notes that, attached to the motiosuformary judgment, is the testimony referred to in the
complaint. Nesemeier did, in fact, testifiygely in conformity with his prior report.
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allegation in her complain to leac to a plausibl¢ statemer of malice ever if the highelthreshold
is the appropriate one.

Accordingly the motior to dismis: the claim for malicious prosecutio agains Nesemeier
(Count V) is denied.

4. The Remaining Arguments

Theonly tworemainincargument unaddresseto this poiniare thatthe claimfor deliberate
indifference agains Williams shoulc be dismisse for failure to state a claim and tharespondeat
superio claim agains Snyder shoulc be dismisse becaus the claims pursuar to 8 1982 against
Nesemeie anc Williams canno be the basi«for respondei superio anc becaus the only claimthat
can the malicious prosecution claim against Nesemahould be dismissed. The court has no
occasion to consider the first argument as the claim against Williams has been disupr: asl
time barred The court concurs with the second arguntieat Snyders cannot be vicariously liable
for the 8 198¢ claims, and thus threspondei superio claims agains him baser on those¢ claims
mus be dismissec See Monell, 43€ U.S. al 694 Gonzale v. City of Elgin, 57¢ F.3¢ 526 53€ (7th
Cir. 2009) However, since this court declineddismiss the malicious prosecution claim against
Nesemeie Snyder car be helc vicariouslyliable for thas stat¢ tort unde the doctrine of respondeat
superio. See Gonzale, 57€ F.3c ai 541-4: (reinstatin(a claim for respondei superio agains an
employer where it reinstated a state claim for malicious prosecution against an officer).
Accordingly the motior to dismis: the claim for respondei superio (Coun IX) is grante(except
to the exten it seks to hold Snyders liable 1 the malicious prosecutio tort allegec against
Nesemeier.

B. Plaintiff's Motion for Summary Judgment

Plaintiff has movec for summar judgmen on Count: | anc XI—the Fourth Amendment
§ 198: claims agains Nesemeie anc the indemnificatior claim agains Stephensc County based
on the Fourtt Amendmer § 198! claim——arguing that the findings of the state trial judge at
plaintiff's criminal trial are bindinc on this coun unde the doctrine of collateral estoppel.
Specifically the state trial cour determine thai the “situatior . . . was creater wholly by Deputy
Nesemeie ignoring your requesto leaveancgogerar arres warran or to go gei a searcl warrant.
| believe that is the persol that he is the person that created this entire situation . . . and I find you
noiguilty of bott offenses. Defendants argue that collatezatoppel does not apply, as Nesemeier
was a witness not a party, to the criminal prosecution and the issue at trial was not whether
Nesemeie hac violatec plaintiff's rights bui whethe plaintiff hac committecthe crimes of battery
or resisting arrest.

“The doctrine of collateraestoppe ar offshoo of resjudicata teachethaiajudge’sruling
on an issue of law ortt in one proceeding binds in a subsequent proceeding the party against
whorr the judge hacrulec . . . .” Loere v. United State, 714 F.3d 1025, 1028 (7th Cir. 2013).
Whethe plaintiff's § 198: claims are establishe by the stat¢ proceeding is determine by looking
to the state’« rules for collatera estoppe (alsc knowr a<issu¢ preclusion) See 28 U.S.C §1738;
Brown v. City of Chi, 599 F.3d 772, 774 (7th Cir. 2010).

Undellllinois’s issu¢ preclusiol law, ar issuelitigatec in a prior proceeding
may not be relitigatec if (1) the issu¢ decidecin the prior adjudication is identical
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with the one presente in the suitin question (2) there was a final judgmen on the
merits in the prior adjudication anc (3) the party agains whomr estoppe is asserted
was a party or in privity with a party to the prior adjudication.

Brown, 59¢ F.3c al 774 (quotatior marks omittec). “Moreover, under lllinois law, a criminal
convictior preclude relitigatior of issue that were necesarily decided in the criminal
proceedings.”ld.

The court neec not spent muck time resolving this issue however as federal courts,
including courts within this circuit applying Illinois law, have overwhelminghelc that ar officer is
noi a party to a criminal actior nor is he in privity to the state which brough the criminal action so
thai collatera estoppeis inapplicable See Kraushaev. Flanigat, 45F.3c¢ 1040 1050-5: (7th Cir.
1995); Williams v. Kobe, 78S F.2c 463 469-7( (7th Cir. 1986) Delgadillc v. Paulnitsky, No. 05
C 3448 2007 WL 1655252 ai *4 (N.D. Ill. June¢1,2007) Perkin«v. City of Chi., No. 04 C 2855,
2005 WL 248338t at*1 (N.D. lll. Oct. 6,2005) se¢alsc Walczykv. Rio, 49€ F.3¢ 139 15Cn.13
(2d Cir. 2007 (statng that it is not likely that a collateral estoppel argument in similar
circumstance “would be convincing in light of numerous decisiordeclining to hold individual
state officials bound in their individual capacities by deilerminations adverse to the state in prior
criminal cases anc collectin¢ cases Kinslow v. Ratzlaf,, 15¢ F.3¢ 1104 1106-07 1107 n.4(10th
Cir. 1998 (finding that officers were not partie: or in privity to prior criminal proceedings and
collectin¢case holdincthe same) Plaintiff attempts to factuallgistinguish some of this avalanche
of authority but provide: not a single cast where a court permittec a plaintiff to use the doctrine of
collatera estoppe to bind a police officer who was a wits&® even the primary witness, in a
previous criminal adjudication.

The caourt notes that this case is even lessfap collateral estoppel than many of the
situation: that facec the courts citec above Typically, plaintiffs haveattempted to use collateral
estoppetobindar officertoarulingin a probablicausthearin¢or suppressic hearing depending
on whethe it is ar illegal arrest or search that is in contenticSee e.q, Kraushag, 45 F.3c at
1050 Williams, 78S F.2c al467-68 Here, however, plaintiff seeks to use her acquittal as proof of
lack of probablicausito arres or ente hethome A trial on the merits of a criminal citation tests
whethe the state can present sufficient evidence to prove a criminal defendant guilty beyond a
reasonabldoubt it doe: noites the constitutionalit' of the officers’ action: surroundiniar arrest.
Se¢Michigarv. DeFillippg, 442 U.S 31,36 (1979 (“The validity of the arres doe:not depenion
whethe the suspecactually committec a crime: the mere fact thai the suspec is later acquitte( of
the offense¢ for which he is arreste is irrelevant to the validity of #harrest. We have made clear
thai the kinds and degree of proof and the procadequirements necessary for a conviction are
not prerequisites to a valid arrest.”). Accordingihg interestinvolved in the hearing which plaintiff
seek to use for estoppe was different thar the interest involved in the § 1983 suits against
Nesemeiein theinstan case Indeed, although the judge mentioned the Fourth Amendment in his
ruling at the bench trial and acquitted plaintiff becabsefelt that the “entire situation” was of
Nesemeier making he doe« nct explicitly state that Nesemeieither (1) lacked probable cause
or (2) violated the Fourth Amendment.

For the foregoing reasons, the motion for summary judgment is denied.
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[Il. CONCLUSION

Defendants motior to dismis:is grantetasto Count«ll-IV, VI-VIII, ancX. Itis denied as
to Count: V anc IX. Plaintiff’'s motion for summary judgmeis denied. That leaves, in total,
Counts BV, IX, and XI still pending.

Date: 10/9/2013 ENTER:
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FREDERICK J. KAPALA

District Judge

3 As limited by this Court’s previous order.
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