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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

ROBERT LARGE exrel., S.L., a minor,

Plaintiff ,
No. 12 C 50101
V.
lain D. Johnston
CAROLYN W. COLVIN *, Acting Magistrate Judge

Commissioner of Social Security,

Defendant

~— \ ) N

MEMORANDUM OPINION AND ORDER

Robert Largdiled an action seeking review of the final decision of the Commissioner of
Social Security (“Commissioner”) denyirngs application to recover Supplemental Security
Income (“SSI”) on behalf dis minor daughtei$.L., (“Plaintiff”) under Title IX of the Social
Security Act. 42 U.S.C. § 1382c(a)(3)(GpnJune 6, 2013, the Court remandeddase to the
AdministrativeLaw Judge (“ALJ”) for further evaluatioharge ex rel., S.L. v. Colvjii2 C
50101, 2013 WL 2458348t *9 (N.D. lll. June 6, 2013). Plaintiff now seeks to recover her
attorneys' fees pursuant to the Equal Access to Justice Act (‘EAJA”), 28 U.S.C. §)2412(
arguing that the Commissioner's position in defending the ALJ's decision wasibstahtially
justified.” Plaintiff argues thashe is entitled to an increase from the statutory rate of $125.00
per hour because of an increase in the cost of lamtha “special factor” within the meaning of
§ 2412(d)(2)(A). For the reasons set forth here, Plaintiff's application for $1i8, 65} is

granted.

! pursuant to Federal Rules of Civil Procedure 25(d), we have sudxtitarolyn W. Colvin for Michael J.
Astrue as the appellee.
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DISCUSSION

Under the EAJA, a plaintiff is eligible to recover attorneys' fegd)fshe makes a tiety
application for fees; (2) she &s"prevailing party”; (3) the Gvernment's position was not
“substantially justified”; and (4) no special circumstances makes am awarst. 28 U.S.C. §
2412(d)(1)(A){B); Scott v. Astrugd8 C 5882, 2012 WL 527523, at *1 (N.D. Ill. Feb. 16, 2012).
The Commissionetoncedeshat Plaintiff has satisfied these requirements and is entitled to an
award of fees and costs in this cagwever, the Commissioner contends thanumber of
hours requested and the rate sowghtunreasonable and excessive.

Plaintiff submitted an itemization of timehowing that her attorneys worked a total of
64.3 hours, including time spent preparing the fee petition. Doc. 34, at ExhiSpetifically,
Barry Schultz wdked 6.2 hours; Elizabeth Hollingsworth worked 57.3 hours; and another
attorney only identified as “CM” worked .8 houtd. Threelegal asstants worked an
additional 1.7 hourdd. Plaintiff seeks an attorneys' rate of $185 per hour based on the “All
items” figure povided by the Consumer Price Index (“CPI”) for August 2042en her lawyers
performed most of the work for #htaseld. at 67, Exhibit A. She also seeks $95 per himur
the legal assistant world. 7.

The Commissioner raiséise following three objectiort® Plaintiff's fee petition(1) the
number of hours charged by the attorneys is unreasonable and should be reduced to 20 hours
total, (2) theattorney hourly rate sought IRaintiff is too high and should be reduced to the
presumptivestatutorymaximumof $125 per hour; and (&ny award of fees must be made

payable directly to PlaintiffDoc. 41 at3-10. The Commissioner does not challenge the $95



hourly rate requesd for the legal assistant workhe Court considers each of the
Commissioner’'®bjections in turn.
A. Number of Attorneys’ Hours

The EAJA provides in relevant part that a court may award reasatabigeys’ fees to
the prevailing party in a civil action brouglgainst any agency of the United Statesluding
civil actions to reiew social security decisions of the Social Security AgeB8yU.S.C.A. §
2412(b). The prevailing party has the burden of proving that the hours worked were
reasonableHensley v. Eckerharg61 U.S. 424, 433, 103 S.Ct. 1933, 76 L.Ed.2d 40 (1983).
Courts should not grant feequests that are “excessive, redundant, or otherwise unnecessary.”
Id. at 434. “While no precise rule or formuta determining viaat fees are reasonable exists,
courts should avoid engaging in an arbitrary determination of bogvd reasonable attorney
would spendn certairmmatters.”Seabron v. Astryel1 C 1078, 2012 WL 1985681, at (4.D.

lIl. June 4, 2012finternal citations omitted).

The Commissioner contends tiRdaintiff's attorneys’ fees are excessive and
unreasondke because: (1Plaintiff's case was routine; (2) Social Security disability law has not
changed much in recent years; Bintiff did not raise any new or novel issues;R@intiff's
arguments in her summary judgment briefs were routinely made ch®bdial Security
disability cases; (6) Plaintiff's attorney is highly experienced in litigafingial Security

disability cases, so he should have been more efficient; and (7) thpm8§8Xecord was small.



Doc. 41, at3-4. The Commissioner guesstimatéisat 20 attorney hours is much more
reasonable for this cade. at 4.

Plaintiff contends that the hours spent were warranted because this case raised numerous
legal issues that required detailed factual assessment of #pag64administrative recarend
considerable time was necessary to draft the reply brief because the Gmmenisesponded to
numerous issues raised by plaintiff in his opening brief. Doc. 34 atAd@itionally, Plaintiff
argues that the Commissioner did not point to any éadéss Circuit to bolster his arguments,
and impermissibly speculated tlilaintiff's case was “routine” and should have taken less time.
Id. at 58. Plaintiff also points to decisions within this circuit awarding fees for 40 to 88.2 hours
of work in the district courtld. at 7-8.

The Court agrees witRlaintiff. The Commissioner failed to “point out arguments that
were unnecessary or excessive time spent on arguments properly Brgda.V. AstrueNo. 08
C 5472, 2010 WL 43834, at *4 (N.D. lll. Feb 8, 2010p successfully challenge the number of
attorney hours requested under the EAJAGbmmissioneshould do more than speculate as to
how many hours it should have takamattorney to litigate the casdlere conjecture that a
particular casesiroutine and requires significantly less time to prepare is insufficient to

overcome the evidence presentedtsintiff justifying the attorney hours charged in this case.

2 MerriamWebster defineguesstimate as “an estimate usually made without adequate inforfh&ien
http://www.merriarawebster.com/dictionary/guesstimate. “Guesstimate” is partlgwdapropriate to describe the
Commissioner’s proposed figure because she provides no support for it, asideefrown speculation as to how
long it should have taken Plaintiff's attornefarry Schultz and his staffj litigate Plaintiff's case SeeDoc. 41, at
4-5. Other courts havejectedthe same argumenand 26hour billable hour estimatoffered by the Commissioner
in other caselitigated by Attorney Schultas“simply an arbitrary guess as to what the Commissioner believes is
reasonable.See IbarraMontufar v. Colvin 12 CV 736, 2013 WL 65078654 (N.D. Ill. Dec. 12, 2013)see also
Brazitis v. Colvin11 C 7993, 2013 WL 6081017,-2L(N.D. Ill. Nov. 19, 2013]“But it is an issue we have seen
before—same attorney, same proof, same argument from the Commissioneejeetehre Commissioner's position
for reasons articulated at lengthBooker v. Colvin2013 WL 2147544*3 (N.D. Ill. 2013), which the
Commissioner continues to refuse to respond to, at least in cases hisfocaittl) Going forward, the parties
should carefully review the cases cited herein and advance cogent argumentsbaseadnd fact.



Ibarra-Montufar, 2013 WL 6507865 at *&rejecting Commissioner’'s arguments to reglfees
because the case was routine and the lead attorney was highly experienced in Saitial Secu
disability law). Instead, the Commissioner should have pointed to specific line items that it
deemed excessive and explained why those requested feaswreantedld. Where the
Commissioner offers “no objective standard” and “no rationale” for concludinghtha
Plaintiff's attorneys’ hours were excessive, a decision on whether the numbersoivsur
reasonable is “arbitrary3eeO'Sullivan v. City of Chicaget84 F. Supp. 2d 829, 837 (N.D. Il
2007) (rejecting Defendant’s objections because it failed to submit affideomekperienced
attorneys attesting to the time required to complete the challenged chengdgsywould have
provided a legitimate basis for concluding that the hours billed were excesha&Court
cannot reduce the number of attorney hours requested absent a clear indicatiorhvehy suc
reduction is warrantedd.

The Court notes that 64.3 hours is not outside the reateasbnableness, particularly
for a child’s social security disability case where Bantiff raised a substantial number of valid
argumentsSeeg e.g.,Claiborne ex rel. L.D. v. Astru&77 F. Supp. 2d 622, 623-28 (N.D. Ill.
2012) (granting Plaintiff in child disability case an upward adjustment in theyhaiel to
$181.25, and awarding her $13,372.84 in attorneys; BBeazitis 2013 WL 6081017 at *1-2
(“Spending a week on an opening brief does not seem inordinate, even where thesrecord i
relativelysmall and the arguments are routine, as they were heeliyilten v. Astruéyo. 08 C
1181, 2010 WL 2135474, at *6 (N.D.Ill. May 28, 2010) (collecting cases finding that permissible
range of attorney hours spent in district court for social security caseso$@ours)Porter
v. Barnhart 04 C 6009, 2006 WL 1722377, at *4 (N.D. lll. June 19, 2006) (awarding 88.2 hours

of attorneys’ fees)Plaintiff presented a detailed billing statement showing that her attorneys



spent a reasonable amount of time reviewing the voluminous record, researchingftargl dr
the briefsld. at 67, Exhibit A. Plaintiff raised multiplassues in her openirgief, including
that the ALJfailed to make requed credibility determinationand provided a deficient
functional equivalence determination regarding her ability to acquire anidfosmation.
Additionally, Plaintiffresponded tgix issues in her reply.The attorneys’ billing statements
reflects no double-billing for tasks. Accordingly, the Court will notueePlaintiff's attorneys'
fee request based alone on “vague ideas of reasonabledesSéabron 2012 WL 1985681 at
*3; O'Sullivan 484 F. Supp. 2dt837.
B. Hourly Rate

The EAJA provides that the amount of attorneys' fees awarded “shall be based upon
prevailing market rates for the kind and quality of the services furnished, elxaept attorney
fees shall not be awarded in excess of $125 per hour unless the court determinesthedsa |
in the cost of living [since 1996, when the current wersif the Act was passed] or a special
factor, such as the limited availability of qualified attorneys for thegadiaigs involved,
justifies a higher fee Mathews-Sheets v. Astrué53 F.3d 560, 562 (7th Cir. 2011) (quoting 28
U.S.C. § 2412(d)(2)(A)(ii)). Recognizing that the $125 presumptive ceilingrater
chintzy”, the Seventh Circuit iNlathewsSheetdield thatto justify a higher rateaplaintiff must
eitherpoint to inflation and provide evidence that inflation “has increased the cost alipgov
adequate legal servicedr show that & lawyer capable of competently handling the challenge

that his client mounted to the denial of social security disability benefitd cotibe found in



the relevant geographical area to handle such gfeask125 per hour]*Id. at 562, 563, 565.
In the Commissioner's viewlaintiff is not entitled to a cost of living increase in this case
because her lawyer has not establisheaethterion.Doc. 41, at 4-10.

The Commissionecorrectly points out @ inflation alone is insufficient to support a fee
increaseDoc. 41, at 4-5. Indeed, ti&eventh Circuit recognized that wheRlaintiff argues for
a fee increase because of inflation, “he still must show that it actually justifighex fee; for
while it might seem obvious that a statutory price ceiling should be raised in stepflatibnn
to do that as a rote matter would produce windfalls in some cidathéwsSheets653 F.3d at
563 see alsMireles v. Astruel0 CV 6947, 2012 WL 4853065, at *3 (N.D. Ill. Oct. 11, 2012)
(“Mathews—Sheets best read to require a litigant seeking a cost of living increase under the
EAJA to establish two things: (1) that the cost of living in the region has indeedsed to the
degree of his requested asljment, and (2) that his attorney's costs of providing legal services
have increased in a manner that tends to show that inflation has indeed raised thipse cost
However, by focusing on inflation alone, the Commissioner ignores the other sabstanti

evidence provided by Plaintiff in support for the fee enhancement.

3 Courts have disagreed about whetlathewsSheetsequires a showing of both criterl@ompareOatis
v. AstrueNo. 10 C 6043, 2012 WL 965104, at *1 (N.D.Ill. Mar. 20, 2012) (denying fee increafsglfve to prove
both inflation and lack of competent counsel willing to take the case fetahgory amount)Scott v. AstrueNo.
08 C 5882, 2012 WL 527523, at *5 (N.D.Ill. Feb. 16, 2012) (granting fee incheaseise Plaintiff proved both
criteria); Seabron v. Astruéyo. 11 C 1078, 2012 WL 1985681,-#3(N.D. Ill. Jun.4, 2012) (sam&jith Carnaghi v.
Astrue 11 C 2718, 2012 WL 6186823, *4 (N.D. lll. Dec. 12, 2012) (“[T]he Court rejects thenxsioner's
contention that a Plaintiff must always show that no competent attoondy be found at a rate of $125 per hour in
order to justify an increase in that rateShipley v. Astruel:10CV-1311:DML-TWP, 2012 WL 1898867, at *3
(S.D. Ind. May 23, 2012) (requiring both criteria to award fee incregserés théwo bases undghe EAJA that
justify a rate higher than the $125 cap...”) The Commissioner doesguet #rat Plaintiff must shobothincreased
operating costs due to inflation and that no competent attorney could be dditigdite the case for $125 per hour.
The Cout agrees with the majority of other courts in this district that recoghi&tea showing of either criterion is
sufficient to justify a rate increase under the EAJA.



Plaintiff does not merely rely on inflation alone to support her petition. She cites
significant increases in her attorneggerational expenseince 1996, including office rent at
the rate of 3 percent per annum, staff salary (to keep pace with salariesnaritet), health
insurance cost®nlinelegal research toolspntinuing legal education courses, and supplies.
Doc. 34 at 11-12. Additionallyglaintiff explained that since the amdment of EAJA in 1996,
her attorney's non-contingency hourly rate has increased 52 percent from $180 td.$275.
Moreover,Plaintiff attached affidavits from three practicing attorneys in the Social Security
disability field, all indicating that theirates range from $165 to $500 for handling Social
Security claimsld. The Commissioner does not explain why this evidence does not support an
enhancement in the hourly rate, but merely characterizes these increased astday v
“personal choicésoy Plaintiff's attorney, not necessary costtset by “costsaving measures”
Doc. 4] at #8.

Othercourts have found similar evidence sufficient to justify an increase in the $1ia§.cei
SeeBrazitis v. Colvin11 C 7993, 2013 WL 6081017, *1¢R.D. Ill. Nov. 19, 2013)granting
increase to $184.75 for work performed by Barry Schultz anddstaff based on the same
evidence provided in this cas&poker v. Colvin09 C 1996, 2013 WL 2147544, at *318.D.

lll. May 16, 2013)granting increase t$169.71 for Barry Schultzgcott v. Astrue08 C 5882,

2012 WL 527523, at *6 (N.D. Ill. Feb. 16, 2012) (granting increase in hourly rate to $171.25 for
district court case and $175 for appellate caarte),Claiborne ex rel. L..877 F. Supp. 2dt

623-28 (granting increase to $181.25). Accordingly, the Court finds thaashadequately
supported her argument for a rate of 3b&sed on the increase in the cost of living as it affects
her attorneystosts in providing legal services in a case sudhias In light of the Court’s

finding, it declines to address whethdaintiff also satisfied the second critemamely,that no



competent attorney could be found at the statutory &ée. 8arkey v. Comm'r of Soc. Setl-
CV-217-CJP, 2013 WL 3179097, *3 (S.D. Ill. June 21, 2013).
C. Payment to Attorneys

Finally, the Commissioner argues that any EAJA award should be gramegable
directly to Plaintiff not toherattorney, pending confirmation that she does not owe a pre-
existing debt to the government. Doc. 41, at 9-R&intiff does not object to this point.
BecausdPlaintiff has assigned any fee award&r attorney, however, the Commissioner is to
evaluate the propriety of directing payment to Plaintiff's attorney potrsodhat assignemt
after this Court has issued an order awarding attorneys' fees under theuchth® search for
offsets has been completeéiccordingly, the award will initially be payable to Plaintifending
confirmation thashe owes no prexisting debt to the @&ernment, at which point the award will
then convert to being payableherattorney.Seebarra-Montufar, 2013 WL 650786%t *4;
Claiborne ex rel. L.0.877 F. Supp. 2d at 628.

V. CONCLUSION

For the reasons set forth aboR&intiff's motion forattorney’s [sic] fees under the
Equal Access to Justice Act [Doc 3d]granted. Plaintiff's application for $2,050 in fees is
granted consistent with thldemorandum Opinion and Order.

It is so ordered.

Date:January 13, 2013 By: \\¥/

lain D. Johnston s
U.S. Magistrate Judge



