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DOCKET ENTRY TEXT:

Defendants Gillette and Wegman’s motions to join [[]] in the cross motion for summary judgment jare
granted. Defendants’ motion to dismiss for lack ofsdidtion [66] is denied. Plaintiffs’ motion for summary
judgment [44] is granted in part and denied in padfendant Hamer’s cross motion for summary judgment|[78]

is granted in part and denied in part. Defendant Acardo’s motion for summary judgment [82] is denipd. Th

declaratory judgment shall issue. This case is closed.

Docketing to mail notices|

W[ For further details see text below.]

Plaintiffs, the Federe Nationa Mortgage¢ Associatiol (“Fannie Mae”), the Federe Home Loar Mortgage
Corporatiol (“Freddie Mac”), anc the Federe Housin¢ FinanctAgency (“FHFA”) as conservatc for the other
two, suecdefendant: BrianHamer the directol of the lllinois Departmer of Revenue Johr Acardo the DeKalb
CountyClerkancRecordelKarer Stukel the Will CountyRecordeiNancyMcPhersor the Winnebag: County
Recordel Dawr Young the Whiteside County Recordel Debbie Gillette, the Kendall CountyRecorder; an(l
Sand'Wegmar the Kane County Recordel seekin¢a declarator judgmen that Fanni¢ Mae anc Freddi¢ Mac
(collectivelythe “Enterprises” are exemp from defendants recen attempt to enforce rea estat transfe taxeg
agains the Enterprises Currently before the court is plaintiffs’ motion for summary judgment, deferﬂdant

Hamer’s cros« motior for summar judgment, defendant Acardo’s cross motion for summary judgmnjent,
defendar Hamer’s motior to dismis¢ for lack of jurisdiction anc defendats Gillette and Wegman’s motiofps
to join defendar Acardo’s cros: motior for summar judgment For the reasons that follow, plaintiffs’ motipn
is grantecin partanc deniecin part defendar Hamer’s cros¢ motior for summar judgmen is grantecin part
anc deniecin part defendant Acardo’s cross motion for summary judgment is denied, Hamer’s motiofj for to
dismis¢ is denied anc Gillette anc Wegmans motions to join are grantedlhe court enters a declaratgry
judgment that the Enterprises are exempt from the real estate transfer taxes.

|. BACKGROUND

The Enterprise are private corporation thaiwere chartere by the federa governmer to creatstability
in the financia sector dealing with mortgages. FollowingetBubprime mortgage crisis in 2008, FHFA tgpok
contro of the Enterprise as their canservator. In the charters of both Enterprises, and FHFA’s chaﬂer as
conservator, Congress exempted the Enterprises from all state and local taxation, with exceptions nqt relev
here See12U.S.C §1723a(c)(2 (“[Fannie Mae] shal be exemp from all taxatior now anc hereafte imposed
by any State territory, possessio Commonwealtt or dependenc of the Unitec State or by the District of
Columbia or any county municipality or local taxinc authority. . .."); 12 U.S.C 8§ 1452(¢) (“[Freddie Mac]
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shal be exemp fromall taxatior now or hereafteimposecby. .. any State county municipality orlocaltaxing
authority . . . ."); 12 U.S.C 8§ 4617(j)(2 (“[FHFA] shal be exemp from all taxatior impose( by any State
county, municipality, or local taxing authority . . . .").

Despitethat language, beginning in early 2012, defendants began attempting to enforce real estaje trans
taxe: wher one of the Enterprises sought to record a document with a county recorder’'s oSe¢ 35 ILCS
200/31-1((providinc for afifty cen tax for every$50( of value for any rea estat transfe in Illinois to be paid
intothe statetreasury)551LCS 5/5-103: (empoweriniacountyboarctolevy ar additiona tax up to twenty-five
cent: for every $50( of value for any rea estat trander in the county to be paid to the county); 55 ILCS p/5-
1031..& 651LCS 5/8-3-1¢(empowerinthome rule countie: or municipalitie: to place additiona transfe taxeg
orincreas the transfe tax rate: ontransfer of rea estatiin the countyto be paic to the county or municipality).
Specifically defendani Gillette anc Wegmai currently refuseto recorcadocumer thai lists the Enterprise as
exemp from the taxes Defendants Acardo, Stukel, McPherson, ¥ndng also sent the Enterprises a den
lettel requestin thaf the Enterprises pay several years worth of transfer taxes and threatening Iitigath
Enterprises failed to pay.

Erl]fd the

In reply, plaintiffs filed the instan suit seeking a declaratory judgment that the Enterprises are ejEempt

from the transfe taxes Shortly thereafter, plaintiffs filefbr summary judgment based on the exempgfion
statutes After plaintiffs filed their motion for summajydgment, defendant Acardo, joined now by defendants
Gilletteanc Wegmar filed a cros:motior for summar judgmen arguin¢ thatthe exemptior from“all taxation”
doe: notinclude rea estate transfer taxes. Defendant Hamer also filed a motior for summar judgment
based largely on the same theory as Acardo, but ¢ in the alternative that even if the exemption appligls to
the Enterprise: lllinois law permits the tax to be assesse agains eithel party to a rea estat: trarsaction
therefore this court should not grant the plaintiffs’ rejue immunize the transactions as a whole, but r@ather
just the exemp party Finally, Hamer, joined by Wegman and|&te, filed a motion tadismiss for lack o
jurisdiction based on the Tax Injunction Act (“TIA”), 28 U.S.C. § 1341.

II. ANALYSIS
A. Jurisdiction & Comity

Before addressing the merits of the parties’ summary judgment motions, the court must firstjfaddres
defendant:motior to dismis:for lack of jurisdiction SeeIndia BreweriesInc.v. Miller Brewinc Co, 612F.3d
651 657 (7thCir. 2010 (“Before we may procee:to the merits of [the case] we mus addres the thresholcissug
of our jurisdiction tchea the case.”) In their motion, defendants do not contest that the Enterprises’ cljarters
permii this couri to exercisi jurisdictior ovel case brough by the Enterprise in genera but argue¢instearthat
the TIA serve topreventhis courifromexercisingjurisdiction The TIA provides that “[t]he district courts shill
noienjoin suspen or restrairthe assessmei levy or collectior of anytax unde Stat¢law whereaplain. speed
anc efficient remedymay be hac in the courts of suct State.” 28 U.S.C. § 1341. Defenula point out that th
instan declarator judgmen seek to preven the assessme of tax unde stat¢ law anc that Illinois courts can
provide the same adequate remedy to the Enterprises. Accordingly, they argue, this court lacks jurigdiction.

The TIA is “first ancforemosla vehicle to limit drastically district cour jurisdictior to interfere with so
importan alocal conceriasthe collectior of taxes.” Empres CasindJolieiCorp v. Balmora Racin¢Club.Inc.,
651 F.3d 722, 726 (7th Cir. 2011) (en banc) (quotation marks omitted). “The requirement serves to [ninimiz
the frictions inheren in a federa systen of governmen anc is considere sc importan thai the duty of federal
courts to cede litigation seeking to enjoin state tax statutes to the state cdutisdh‘comity’—that is, o
respec for anothe sovereign extend beyoncthe limits of the Tax Injunctior Act.” 1d.al 725 There are tw
circumstance thai courts have recognize in which the TIA gives way, though. First, whert is the United
Statecs or, in limited circumstance one of its instrumentalitie thatis beinc taxed See Arkansa v. Farnr Credit
Servs, 52CU.S 821 823-24(1997) Second, when Congress, who passed the TIA in the first place, has|fpassec
anothe statut¢ tha indicate: thatits gran of jurisdictior functions notwithstandin the TIA. See City & Cnty.
of S.F. v. Assessment Appeals Bd. for City & Cnty. of, 122 F.3d 1274, 1276-77 (9th Cir. 1997).
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“[n]otwithstanding sectior 134€ of Title 28 or any othel provisior of law . . . all civil action:to which [Freddie
Mac]is a party shal be deeme to arise unde the laws of the Unitec States< anc the district courts of the United
States she have original jurisdictior of all suct actions....” 12 U.S.C. § 1452(f) (emphasis added). By
plainlanguag of Freddi¢Mac’s charter thiscourthasoriginaljurisdictior overanycivil actior towhichFreddig

by the facitha Congres adde(the TIA in its curren formto the Unitec State Codein 194¢ while Freddi¢ Mac
was not chartere until 1970 Congress would have known of the "in 197Cwher it createl Freddi¢ Mac, or
in 1979 1984 1989 1992 or 200¢ wher it amende Freddie Mac’s charter bui still providecdistrici courts with
jurisdictior “notwithstanding . . . any othel provisior of law.” Id.; see alsc City & Cnty. of S.F, 122 F.3c at
1276-7"(“Secondsectior 632’< provision:haveforce ‘[n]Jotwithstandin¢any othel provisior of law.” 12U.S.C.
§ 632 ‘[Alny othel provisior of law’ includes the Tax Injunction Act. Further, section 632 was amends
1991 aftel the enactment (the Tax Injunctior Act, without any modificatior to the unqualifiec jurisdictional
grant of a federal forum to federal reserve banks.”).

Indeed 8 1452(f functionsto provide this couriwith jurisdictior ovelthe claims madeby all of plaintiffs,
as its plain languat gives this court jurisdictior ovel “all civil action:to which [Freddie Mac] is a party,” not
just Freddie Mac’s claims 8§ 1452(f (emphasi added) se¢ Huntingdor Valley Club Condo Ass’nv. Pa Hous.
Fin. Agency, No. Civ.A.04-4770 2005 WL 44524 ai*6 (E.D.Pa Jan 10,2005 (“[T]he statuton languag in

of the languag ‘all civil actionstowhich[Freddie Mac]is aparty’ suggesithaijurisdictior extend tothe entire
Suit.”); see als Spring Garden Assocs., L.P. v. Resolution Trust ¢ 26 F.3d 412, 415-16 (3d Cir. 199
(interpreting a statutc nearly identica to 8 1452(f anc finding thet its language conferring “original fede
jurisdictior ovel‘any action suitor proceedin towhich[RTC]isaparty,”“encompassethe entiretyof anycase

Accordingly, the TIA does not deprive this court of jurisdiction over any part of this case.

Defendant alsc argue thai this courtis restraine from exercisingjurisdictior due to the principles of comity.
Comity is not a jurisdictiona concepi as defendant appea to argue insteacit is a prudentia concep whereby
the district court may exercise its discretion to disn a castin circumstance ever broade thar those se out

Courthasnotecthai “the notior of ‘comity,’ thatis, a prope respec for state functions a recognitior of the fact
thai the entire country is made up of a Union of separat state government: anc a continuanc of the belief that

functionsin theirseparatways.” Younge v. Harris, 401U.S 37,44(1971) “The concept does not mean bl
deferenc to ‘State’s Rights' any more thar it mean centralizatiol of contro ovel everyimportan issu¢in our

Macis aparty notwithstandin anyotheiprovisior of law, whichinclude:the TIA. This conclusion s reinforced

81452(f confer:federajurisdictior ovel ar entire actior to which Freddi¢ Mac is a party A common reading

to which the RTC is a party anc not just those claims in suct a case brouglt by or against the RTC.”).

However the faci that the TIA doet not bai this court’s jurisdictior is not the end of the inquiry.

the Nationa Governmer will fare bes if the State anc their institutions are left free to perforn their separat(ﬂ1
d

In this case, jurisdiction for Freddie Mac is predechiprimarily on its charter, which states 1H1at

the

0 in

4)
al

inthe TIA. See¢Levin v. Commerce Energy, It, 560 U.S. __ , 130 S. Ct. 2323, 2330 (2010). The Sugreme

sensitivity to the legitimate interest of botl State ard National Government, and in which the Nati
Governmen anxiou: thougt it may be to vindiate anc protec federa rights anc federa interests, alwa
endeavor to da sc in ways thai will not unduly interfere with the legitimate activities of the States. 1d. In the
field of taxation “[c]lomity’s constrain has particula force wher lower federa courts are aske(to pas: on the

is it suct a cast thar otherwiscunduly interfere: with Illinois’ activities or interests The main question befo
this courr does not reques the invalidatior of any stat¢ tax law based on the constitati. Instead, the issue|
one of federa statuton law only—whethe the Enterprises exemptionwritten by Congressfrom “all taxation”
include:only direcitaxatior or alscinclude: excis¢taxe: like rea estat transfe taxes See Greenberv. Town
of Scarsdal, 477F. App’x 849 85C (2d Cir. 2012 (“[C]laims [that] are in effectseekin(afederal[ couriruling
onalocaltax matter are “the type of suilthe TIA ancthe principle of comity are intende«to prohibit.” (internal
guotatior marks omittec anc emphasi added)) se¢ alsc Oaklanc Cnty v. Fed’l Housin¢ Fin. Agency, 871 F.

Nationa Governmer anc its courts.” 1d. “What the concept does represent is a system in which taEre is

constitutionalit' of stat¢ taxatior of commercie activity.” Levin, 13CS.Ct.ai2330 This is not such a case ruor

al

e
is
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Supp 2d662 664 (E.D.Mich. 2012 (notincthairea estat transfe taxeslike those¢here are excise (rathe than

of Congres:coulc encupwith fifty different conflictinginterpretation withoutar interpretatioifrom afederal
couriunles: astateappec wereto makeit all the way to the Suprem Courianc receivethe statisticallyrare grant
of certiorari. Se¢ Thomas G. Hungar & Ry G. Koopmans Appellate Advocac) in Antitrusi Cases Lessong
from the Suprem Cour, 23 Antitrust 53. 53 (2009 (noting thai less thar one percen of petitions for certiorari
are granted) Accordingly, this court will not exercise its distion to dismiss this case in its entirety base
comity. Thus, defendants’ motion to dismiss is denied.

B. The Tax Exemptions

The primary issue in this castis determinincwha' Congres mean wher it wrote intc the Enterprises
charter thai they were “exempt from all taxation” from state and county governments, absent exceptiq

the authority to tax the Enterprises in any way. Typically, when the plain language of a statute that isg
the enc of the analysi:anc there is na neecto delve into the questiol any further See Unitec State v. Ye, 588
F.3c411 414-1f (7th Cir. 2009 (“Statutory interpretatiol begin: with the plain languag of the statute This
courtassume thai the purpos: of the statute is communicated by the ordi meanin( of the words Congres#
usedtherefore abser anyclealindicatior of a contrarypurpose the plainlanguag is conclusive. (citatior and
guotatior marks omitted)) The interpretation of “exempt for all te@n,” however, is muddied in this case
two seemingl' contradictor lines of case by the Unitec State Suprem Court which sought to interpr
exemptions very similar to those in the Enterprises’ charters.

Thefirst, reliec on heavily—indee nearly exclusively—b defendant:is aline of case culminatingin
Unitec State v. WellsFargcBank, 485 U.S 351(1988) InWells Fargc¢, aunanimou eight-membe Couridealt
with the tax exemptiol providec by Congres for “Projeci Notes,’ tax-free obligation:issue(by state¢anc local

the holdel of some¢ Projec Note: died leavinc approximatel nine anc a halt million dollars worth of the notes
in his estate. The petitionectaimed that the value of the notes added to the estate was tax exemp
purpose of the federa estat tax. The Court was specifically taskedth interpreting 42 U.S.C. 8§ 1437i(

impose« by the Unitec States. Wells Fargg, 485 U.S. a1 355 The Court began by recognizing that an ef
tax is nol a direci tax on the value of the property, but aexcise tax.ld.; secalsc U.S. Trus! Co. of N.Y. v.
Helverin¢, 307U.S.57,60(1939 (“An estatitaxis notleviec upor the propertyof which ar estatiis composed
It is ar exciseimposecupor the transfe or shiftingin relationship to propertyatdeatt . . . . [Ijnheritance taxe
car be measure by the value of Federe bond:exempte by statutifrom. . . taxatior in anyform.”). The Cour

from “all taxation” were only exempt frordirect taxes, not excise taxeWells Fargc¢, 485 U.S. atl 359.
Accordingly, the estate tax applied to the entire value of the estate, including the Project Notes.

Standin¢in contrasl plaintiffs rely on a line of cases that inclulFedera Lanc Bank of St. Pau v.

membe panel was taske(with determininiwhethe Nevadi coulcimpose state sale: taxe«onthe Federe Land
Bank of St. Paul.ld. at 98. In deciding the issue, the Court turrtedhe plain language of section 26 of

municipal anc local taxatior . . . .” Id. at 97 n.1. Specifically, the Cowstated that “[tjhe unqualified ter
‘taxation’ used in section 26 cleafyncompasses within its scope a sales tax such as the instant one,

ignorec the [statute’s plainlanguag . ...” 1d. at 99. Thereforghe Court found that, based on the statu
exemption, the Federal Land Bank was exempt from the state’s attempt to impose an eXcise tax.

whichstate(tha “[Projeci Notes] includincinteres thereof . . . shal be exempfor all taxatior now or hereatftel|

Bismarcl Lumbeil Co, 314 U.S 95 (1941) In Bismarcl, the Court agair writing unanimously as an eight-

direct taxes) Furthermore, if left to each state to consitierscope of Enterprises’ statutory exemption, a"| act

l on

ns not

relevanhere The plain language of “exempt from all taxation” seems clear—state and county governm@nts lacl

r

y

housin¢authoritie: to alleviate the 1930< housin¢shortage Id.al353 The case came before the Court becfuse

for the
D)

tate

found baseion a string of cases dating backihe turn of the twentieth cemyy that bonds that were exenjjpt

he

Federe Farrr Loar Act, which state( thal “every Fedeal land bank . . . shall be exempt from Federal, State,

m
and thi

conclusion is confirmed by the structure of the section. In reaching an opposite conclusion the conurt belo

ory

In botl cases anc the line of case following anc precedini them the Supreme Court interpreted

an
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exemption from ‘all taxation,” or something near to tpatase, to mean different things. The parties tuffer
differing explanation as to how to synthesiz thestcastlines Defendants argue thWells Fargc set: oui the
presumptiv rule—tha exemption from all taxatior dc not include excis¢ taxes—Iut thatBismarcl was a
specia cast dealin¢ only with federa instrumentalities which defendani argue the Enterprise are not.

Plaintiffs, on the other hand, argue ttWells Fargc only set: out the rules for tax exemp property while
Bismarcl deal:with taxexempentities Plaintiffs point out that the Federal Land Bank’s federal instrumenjality
statu: is nol mentioner by the Suprem Court in Bismarct anc that the Couri did not ever mentior the tax
exemptiolstatu: specific to federa instrumentalities See Unitec States v. City of Detr¢, 355 U.S. 466, 4%@
(1958 (“This Court has helc thata State cannot constitutionally levy a tax directly against the Gover o

the United States or its property without the consent of Congress.”).

nt

This court doe not conside thescargument in a vacuum however as three othel federa courts have
deal with the tensior betweel Bismarcl anc Wells Fargc in the same circumstances—su betwee! the
Enterprises and state/county officials see to impose transfer taxes. The first of the thOakland County
v. Federe Housin¢FinanctAgency, 871F. Supp 2d 66z (E.D. Mich. 2012) agree! with defendantianc found
thatWells Fargicontrollecwhile distinguishin(Bismarcl baseiontheinstrumentality status of the Federal Laard
Banks Both of the other two opinionspwever, stuck to the plain language of the exemption and found that the
Enterprises “all taxation’ exemptiol include: excise¢ taxes anc distinguishe Wells Fargc by pointinc out that
it deal with exemp propertyrathe thar ar exemp entity. See Hage v. Fed’I Nat'| Mortg. Ass’n, Civil Action
No0.11-2090(JDB; 201z WL 322865€ai*4 (D.D.C.Aug.9,2012) Herte v. Bankof Am., N.A.,No.1:11-CV-
757, 2012 WL 4127869, at *6 (W.D. Mich. Sept. 18, 2012).

After carefully reviewing thest opinions this couri respectfull conclude thai the apgroach taken lzﬂ
the

—~

Hage anc Herte is more compelling Bismarcl does not mention the federal instrumentality status
Federe Lanc Banksinsteauit relies specifically anc solely onthe statutonexemptiorwrittenby Congress—
statuton exemptiol nearlyidentica to the onetin this case On the other hanWells Fargcdeal:only with how
to interpre a tax exemptiol on propety using cases that had only considered the taxable status of gxempt
property Bismarcl, dealin¢ with a tax exemp entity whose exemptiol is established by statute, is therefpre
controlling in this instance.

Furthermore since Bismarcl, the Suprem Caourt handed dowiFirst Agricultural Nationa Bank of
Berkshire County v. State Tax Commissiol, 39z U.S. 339 340-4:(1968) where the Couri specifically refused
to cansider the question of whether the Federal Reskectehanged the national banks from being fedgral
instrumentalitie for taxatior purposesbecaus it founc tharthe state coulc notimpose sale:anc use taxesunder
a broac statuton exemptiol similar to the one here. Se¢ id. at 341 (“Because of pertinent congressignal
legislatior in the banking field, we find it unnecessa to react the constitutione questiol of whethe today
nationa bank:shoulcbe considere nontaxabl asfederainstrumentalities.” Contrary to the tack taken by ]Ee

defendant, it follows that there is no need to detaibttr@utes associated withfederal instrumentality,
analyz« how those attribute: correqpond to the Enterprises, or to correldtat analysis with the scope of
statutory tax exemption in this case.

e

Althougt it is noi the prerogativi of a district couri to asses the efficacy of a legislative enactmeniit is
worth noiing that to adopt defendants’ interpretationtltd exemption would frustrate Congress’s intellt in
creatin¢ the Enterprise in the first place The purpose of the Enterprisesasreate stability in the seconddry
mortgagt marke anc one of the ways Congres attempte to accomplis| thai was to make operatin¢in those
market: somewhe less expensiv anc more predictabliacros the country See e.g, 12U.S.C 81716 Pierelli
Armstron¢ TireCorp Retire« Medica Benefits Trusi ex. rel. Fed Nat'l Mortg. Ass’n v. Raine, 534F.3c 779,
783 (D.C. Cir. 2008) (“Fannie Mae’s mission is to imse affordable housing for moderate- and low-indpme
families It purchases mortgages originated by other lenders and helps lenders convert their home Jpans ir
mortgage-backe securiies. The goal is to provide stability and lidity to the mortgage market. This allojvs
mortgage lenders to provide more loans, therebyeasing the rate of homeownership in AmericeAm.
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Banker: Mortg. Corp v. Fed Home loar Mortg. Corp, 75 F.3d 1401, 1406-07 (9tiCir. 1996) (“The
congressioni purpose for Freddic Mac are clearly designe to serve the public interes by increasing thd
availabilityof mortgage onhousincfor low- ancmoderate-incon families and by promoting nationwide accgss
to mortgages. .. The FHLMC has a public statutory missionmaintain the secondary mortgage marketjand
assis in meeting low- and moderate-income housing goals.” (citations and quotation marks omitted))| If the
defendant: readin¢ of the exemptiol was correct ther Congres would have providec a very meager ta
exemptiol as there are very few direci taxes See Nat'l Fed'r of Indep Bus v. Sebeliu, 567U.S. 13z S.
Ct. 2566 2598-9¢ (2012 (notinc thal capitations—taxes paid by every person “without regard to proglerty,
professior or any othel circumstance”— rea property taxes, and personal property taxes are the only @irect
taxes) Many of the most common taxes—dilsales taxes—are excise taxSee Rosenov v. lll. Dep’t of
Revenu, 715 F.2c 277 28Cn.4 (7th Cir. 1983) It would be inappropriat to assum that Congres intende«to
permirthe state to tax the Enterprise with avirtually unfettereipanoply of tax optionswhere it wrote theywere
to be exemp from “all taxation.” The plain language admonition Ye governs here. The Enterprisgs’
exemption say«“all taxation,” anc this couri finds nc overridin¢ reasoi to ignore thal languag anc rereatit as
“all taxatior excep excis¢ taxes.” Accordingly, the Enterprises areesmpt, pursuant to the plain languagg of
their charters, from the real estate transfer té xes.

C. The Declaratory Judgment

Althougt the courthasresolverthe mair issue¢in this case anc the primary thrus of the parties motions,
thereis still one lingering issu¢tha merits attentior before the cour car ente its declarator judgment In their
original complaint, and then in their mot for summar judgment plaintiffs seel a declarator judgmen not
only holding thai the entities are immune from taxation, but that all real estateansactions” in which they
engag are alscimmune from taxation thus making not only the Enterprise immune from taxatior but alsc the
othelpartytoanytransactio sellinc or buyincrea estatifromthe Enterpriseimmunefromtaxation Defendan
Hamer in his cros¢motion for summary judgment, requests that this  not react thai issu¢ for a variety of
reasons For the reasons that follow, the court agrees Mamer and declines to issue the declaratory judgment
as to all transactions involving the entities.

The partie: agre« thai the lllinois tax provisionsin questiol dc not place the burder of payin¢ the tax on
eithel buyei or sellel specifically anc thus may be sough in any particula cas«from eithel or both However
neithe party cites any lllinois authority for suct a stipulation anc this court’s researc has not produce: any.
A courtis notbounc by the parties attemp to stipulat¢ to the meanincof the law. See Equitable¢Life Assurance
Soc’y v. MacGill, 551 F.2¢ 978 98¢ (5th Cir. 1977 (“In any case it is well settlec thata courtis not bounc to
accep as controlling stipulation: as to question of law.”). The court notes that theal estate transfer taxes fre
“imposeconthe privilege of transferrintitle to rea estatlocatecin lllinois,” 35ILCS 200/31-1Cancthe only
party with the privilege to transfe the title would be the grantor/selle See Rodriguev. Rodrigu¢, 21€F.3c 432,
437 (5th Cir. 2000 (describingthe right to alienatcrea property as one of the bundle of rights thai come: with
ownershi| of rea property) Indeed, although this court found no lllinois decision directly addressing the
guesion, in each case in which the above-quoted language exists, it appears the lllinois courts treat|ft as a
on the grantor/sellel See Stah v. Vill. of Hoffmar Estate, 29€ Ill. App. 3d 550, 552 (1998) (setting out the
“imposeconthe privilege” languag fromafunctionallyidentica Village ordinancianc ther declarin¢“[u]nder
the ordinance the granto of a deec conveying Village property would incur transfe tax liability.” (emphasis
added))Ballv. Vill. of Streamwoo, 2811ll. App.3d679 682 (1996 (settincouithe“imposeconthe privilege”
languag from anothe Village ordinanci anc ther notinc thai “[p]laintiffs, individually, transferre title to real
estat locatec within the Village to third partie: anc subsequent purchase residence outside the Village.
Plaintiffs were taxecland subjec to various fines for noncompliancepaic the Village’s transfe tax.”). But see
Chicag« Municipal Code 3-33-03( (amende Novembe 16, 2011 (usin¢ the “imposed on the privilegg”
languag butexplicitly (1) placin¢ the presumptiv burder onthe buyelanc (2) permitting the city toimpos¢the
tax onthe sellelin the even the buyelis exempt) Nevertheless, in light of the lack of lllinois precedent to gliide
this court’s determinatior the couri neecnot, anc will not, wade into interpreting state¢ tax laws for a numbe of

—
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reasons.

First, the comity concern this couri addresse when deciding the federal question of the Enterpr(ses’
exemptiorare mucl stronge wher consideriniwhether anc how, to interpre lllinois taxlaws See Greenber,)
477F.App'xai850 Although plaintiffs have not requested the ¢bnsonal invalidation of state tax law, “[i]
is upor taxatior thaithe severe State chiefly rely to obtair the mean to carry ontheir respectiv governmentg
anc it is of the utmos importanc: to all of therr tha the mode: adopte( to enforce the taxes levied should pe
interferecwith as little a< possible. Levin, 13CS. Ct. al 233( (quotatior marks omitted) Plaintiffs invite thig
couri to gues as to which interpretation of Illinois tax statutdfiinois courts would favor, which coulgd
potentially have a significan disruptive effeci on Illinois’ capability to collecitaxes This court declines. The
couri hasinterprete: the pertinen federa law anc vindicatec the federainteres herein To the extent plaintiff
wish additional clarity as to lllinois law, the court directs them to the lllinois courts.

7

Seconcin makin¢therequesfor transactionirelief, plaintiffs are nclongelattemptin(to vindicate their
own interests bui rathe those¢ of third parties—th othel party in each real estate transfer with
Enterprises—wholthe stateof lllinois may seelto tax. See Warth v. Seldir, 422U.S 490 49¢€ (1975 (“[E]ven
wher the plaintiff hasallegecinjury sufficien'to mee the ‘case or controversy requiremen this Courthasheld
thai the plaintiff generall mus assel his ownlega rights ancinterests anc cannores his claimtorelief onthe
lega rights or interest of third parties.”) Accordingly, plaintiffs likely laclstanding to request any such reljef.
Sesid.

—

he

Third, the issue is not ripe for consideratio al this time. “The inquiry into ripeness is made mgre
complicater wher suit is brough unde the Declarator Judgment Act, 28 U.S.C. 8§ 2201, and hence sgeks
preemptivirelief, but the ability to bring suit unde thar Act doe: nol vitiate the constitutione requiremer that
the claim addres a cast of actua controversy. Wis. Cent. Ltd. v. Shanno, 53€ F.3c 751 75¢ (7th Cir. 2008)
(quotatiormarks omitted) “The Supreme Court, however, has ttedlarify this standard, recently reiterat{phg
that basically the questiolin eact castis whethe the facts alleged unde all the circumstance showthaithere]
is a substanti¢ controversy betweel partie: havingc advers lega interests of sufficientimmediac' anc reality
towarran theissuancof adeclarator judgment.’ 1d. (alteration anc quotatiormark:omitted) Here, the couff
is aske(to opine on the effect of federa exemptiol in the even thai (1) the parties unsupporte interpretatior
of lllinois tax law is correc anc (2) defendant actually seel to impose¢ the tax on the non-exemg partie«to the
Enterprises rea estat transactios. The court finds that those tworglitions serve to prevent the issue here
from having the sufficient reality necessary to justify the issuance of a declaratory judgment.

With that in mind, the court will grant, part plaintiffs’ motion for summary judgment and deny iffin
part Specifically, the court finds that the Enterprisesspant to the plain language of their charters, are e{empt
from lllinois’ rea estati transfe taxes which would include exemptiolr from any amoun allegedly owed o
transfer fromthe pas towhichthe Enterprise were aparty However, the court will also grantin part defendant
Hamer’s summar judgmen motior anc decline to issu¢ the declarator judgmen as to the transaction: relief
reques This court will leave it to lllinois courts to tlemine which party—grantor or grantee—bears the byrden
to pay the real estate transaction tax and/or whéfieestate may enforce the tax on the other party tp the
transaction where the normally-taxed party is exempt.

I11. CONCLUSION

For the foregoinc reasons defendants motior to dismis: for lack of jurisdictior is denied Plaintiffs’
motior for summar judgmen is grantec in part ard denied in part. Defendant Hamer’s cross motion for
summar judgmenislikewise grantecin pariancdeniecin part Defendant Acardo’s cross motion for summary
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1. Plaintiffs do not seek summary judgment due tonstitutional exemption from taxation based
on being a federal instrumentality, instead they oely on the statutes which chartered each of the
plaintiffs. Accordingly, this court will not conseéd whether they qualify as federal instrumentalities
for tax purposes. But sé¢ev. ex rel. Hager v. Countrywide Home Loans Servicing,81R2 F.
Supp. 2d 1211, 1217 (D. Nev. 2011) (finding that Fanrae M not a federal instrumentality for tax
purposes but is immune from taxation based on the FHFA charter).

2. As plaintiffs point out, “[t]here is no question tlatsales tax’ is an excise tax . . . .” Rosenow
v. lll. Dep’t of Revenue715 F.2d 277, 280 n.4 (7th Cir. 1983).

3. Becaus the couri finds thar the plain languag of the Enterprises charter controls thereis no
need to determine whether the FHFA'’s charter as conservator provide similar protections.
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