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UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

NICOLE RANDECKER
Plaintiff,

No. 12CV 50280
Magistrate Judge lain D. Johnston

V.

CAROLYN COLVIN, Acting
Commissioner of Social Security,
Defendant.

— O L —

MEMORANDUM OPINION AND ORDER

Nicole Rarmeckerbrings this action under 42 U.S.C. § 405(g), seeking remand of the
decision denying her social securttigability benefits.For the reasons set forth belawe case
is remanded.

. BACKGROUND

Ms. Randeckewas45 years old on the date of the ALJ’s decision. R Sh#last
worked in 2005, when she whed from her job as a registered nurse. R.18&t psychiatric
illnesesemerged several years earldrenshewas first hospitalizeéor a psychotic episode
The following summary is largely a recounting of thanyhospitalizationghat followed

In September 20038/s. Randeckewas taken to the hospital because she was acting
bizarre and aggressive. R. 620-2%heSvas irritable and could not sleep; she explaihatshe
had a vision when she saw a patient at the nursing home who remindedheemaiwho had
previouslysexually abuseber, shehadvisions of “Indian females being worried about their
children being molested$he said that her mother and grandmother both had mental illnesses;
she denied using drugs. R. 620. Because she was so agitated, doctors gave béGestdon

to calm her down. Dr. Terrence Norton preliminarily diagnosedvtaracute psychosis. R. 624.
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He ordered tests wetermindf she was using drugs, but stated that he believed that “based on
her family history more than likely this is a primary mental illnesd.” He diagnosed her with
“Bipolar disorder type |, most recent episode manic.” R. 620.

The next acute episode occurred a year ldteNovember 2004, sheas arrested for
bizarre, aggressive, and threatening behavior. R. 658. While in jail, “she was shouting
obscenities, she was washing her hair in the toilet, was urinating and defecatieself,
refusing to eat meals, destroying her mattress, and believed the pokcgassing peopleld.

On November 11, 2004, she was involuntarily admitted to the tabgiere she stayed until
November 23, 2004d. She was given Geodon, Lorazepam, Depakote, and Divalproex. R. 669.
PsychiatristGrace Thundiyidiagnosed her on discharge”Bipolar | Disorder, Manic with

Mood Congruent Psychotic Features, Improved, Polysubstance Ahlise.”

For the remainder of 2004 and throughout 2005,Résdeckewas treatedn an
outpatient basisral was seen by several psychiatrists

In January 2006he was arrested and put in restraints because she was agitated and
delusional, screamingpntinuously “Are you Hussain?” R. 644. While in jail, she bruised
herself, shouted obscenities, and smeared feces on the walls; she statedhhdtssh
relationship with the FBI and that they would protect her. R. 641, 644. She tested positive for
marijuana. R. 641. She eventually calmed down when some of her medications weredncreas
R. 642. PsychiatrisHoward S. Paul diagnosed her on discharge as “Bipolar | Disorder, Manic,
With Psychotic Featuredarijuana Abuse.” R. 642.

Two months later, in March 2006, she was hospitalagain because she wasychotic,
manic, and aggressive. R. 68he was hearing voicesnd could not sleep because a black

horse would come for her if she did. R. 629. She had not taken her medication.



In February 2007she wasrrested for disorderly conduct after threatening to kill a
friend. R. 731. She was involuntarily admitted to Singer Medical Health CEstarhiatrist
Farah Pathan diagnosed her on discharge gsot&r Disorder, ManicEpisode Vith Psychotic
FeaturesMarijuanaAbuse’ R. 426.

In July 2009, she was hospitalized because she was making combative, profane, and
bizarre statementsR. 524. She was given Geodon and Ativan and put in restréntéfter
being discharged and then relapsing a few titgs and being readmitted, she was discharged a
second time on August 4, 2009. R. 5B8ychiatrisPrabhakar Pisipati diagnosed her on
discharge with “Bipolar disorder, manic type, schizoaffective disorder. Marijdapandence.”

On December 16, 2009, she was admitted involuntarily to Mercy Medical Center. R. 508.
Because she was very angry, she was given Haldol and placed in restrab@i§. IRer son
suspected that she had been abusing substances. R. 559. She was discharged on December 21,
2009 but then re-admitted on December 27, 2009 and finally discharged on January 11, 2010. R.
583. Throughout this stay, she was delusional, wadizogabizarre ideationse(g.the tinsel
on the Christmas tree is harming people), and was latidgscratcimg staff. R. 516, 573.

In 2010, MsRandeckebecame pregnant and had a baklgo, in 2010, she began
seeing a psychiatrist named Peterilsae She saw him three times. On December 30, 2010, Dr.
Szeibel filled out anental health questionnaire in which he diagnosed H&ipslar,
hypomanic’and stated that her prognosis was poor without treatment and fair with treanent.
772-776Also in 2010, MsRandeckesaw a therapist named Ashley Sieverdi@mn December
15 2010, Sieverding filled out the sapgestionnaire, reaching the same basic conclusion as Dr.

Szeibel



In February 2010, MfRandeckefiled applications for disability insurance benefits and
for supplemental security income. R. 31. She alleged a disability beginning October 31, 2005.
Id. OnOctober 21, 2011, th&lJ ruled thatMs. Rande&er wasunder a disability, but that a
substane use disorder is a contributing factor material to this determination andehat sh
therefore not disabled under the Social Security Act. R. 32. He concluded that “when the
claimant is medication compliant and relatively drug free, she would be capaimeple and
routine tasks with no contact with the public.” R. 36.

Shortly after the ALJ issued his opinion, NRandeckervas again hospitalizedshe
went to the emergency room on November 8, 2011 with mania and delusional ide#inon,
doctasthat the government was planting wolves in her area to get terrorists. R.@88rdiAg
to medical records, she was taking madications and not using drugs. R. 790-91. She was
discharged on November 10, 204ith a diagnosis of “mania” and “psyesis.” Although hese
records were submitted to the Appeals Council, the Cosuagiimarily deniedherrequest for
review of the ALJ’s decision.

[I. DISCUSSION

A reviewing court may enter judgment “affirming, modifying, or revershggdecision
of the [Commissioner], with or without remanding the cause for a rehearind).+4€.
8 405(g). If supported by substantial evidence, the Commissioner’s factual fiadings
conclusive.ld. Substantial evidence exists if there is enough evidence that wimvidaal
reasonable mind to determine that the decision’s conclusion is suppdriahizdson v.
Perales 402 U.S. 389, 399-401 (1971). Accordingly, the reviewing court cannot displace the
decision by reconsidering facts or evidence, or by making indepecraelbility

determinations Elder v. Astrue529 F.3d 408, 413 {7 Cir. 2008). However, the Seventh



Circuit has emphasized thaview is not merely a rubber stam@cott v. Barnhart297 F.3d
589, 593 (th Cir. 2002) & “mere scintilla” is not subahtial evidence If the Commissioner’s
decision lacks evidentiary support or adequate discussion, then the court must remaattethe
Villano v. Astrue556 F.3d 558, 562 {f7 Cir. 2009). Moreover, a reviewing court must conduct
a critical review othe evidence before affirming the Commissioner’s decigarhstadt v.
Astrue 534 F.3d 663, 665 {f7 Cir. 2008). Indeed, even when adequate record evidence exists to
support the Commissioner’s decision, the decision will not be affirmed if the Coimmeisdoes
not build an accurate and logical bridge from the evidence to the concl@soger v. Astrug
516 F.3d 539, 544 (7th Cir. 2008).

This case involves the additional question of Rlandecker'substance abus&he
Social Security Act providethat “[a]n individual shall not be considered to be disabled for
purposes of this subchapter if alcoholism or drug addiction would . . . be a contributing factor
material to the Commissioner’s determination that the individual is disabled.” 42.8.S
423(d)(2)(C).“When an applicant for disability benefits both has a potentially disablingsline
and is a substance abuser, the issue for the administrative law judge is whathdéngw
applicant not a substance abuser, she would still be disalMangdail v. Barnhart454 F.3d
627, 628 (th Cir. 2006).

Here,Ms. Randeckernrgues that the ALJ improperly discoedithe opinion of her
treating psychiatrisand improperlyplayeddoctor” when he analyzed the lengthy medical
record. This Courtgreeswith both arguments.

The treating physician rule is based on 20 C.F.R. 8404.1%2) (Onderthis sction, a

treating physician’epinionis entitled to controlling weight if it is supported by medical findings



and consistent with other substantial evidence in the re¢drdvioore v. Colvin 743 F.3d

1118, 1127 (7th Cir. 2014).

If the ALJ does not give the treating physi¢saopinion controlling weightthe ALJ
cannot simply disregaiitl without furtheranalysis Campbell v. Astrues27 F.3d 299, 308 (7th
Cir. 2010). Instead, the ALJ must determine what specific weight, if any, thewghould be
given.Moss v. Astrue555 F.3d 556, 561 (7th Cir. 2009). To make this determination, the ALJ
must apply tle checklisof factors set forth i20 C.F.R. § 404.1527(c)(2Campbel] 627 F.3d
at 308 (referring to the factors as a “required checkliB&yer v. Astrug532 F.3d 606, 608 (7th
Cir. 2008)" Failure toapplychecklist is reversible errot.arson v. Astrue615 F.3d 744, 751
(7th Cir. 2010) (ALJ disregarded checkligt)pss 555 F.3d at 561 (“the choice to accept one
physician’s opinions but not the other’'s was made by the ALJ without any considerfaihe
factors outlined in the regulations”pimilarly, ALJs commit reversible error by simply stating
that they considered the checklist without showing in their decisions that they dict, in fa
consider themSee Campbelb27 F.3d at 308 (“Here, the ALJ’s decision indicates that she
considered opinion evidence in accordance with [the checklist]. However, the decision does not
explicitly address the checklist factors as applied to the medical opinion evidence.”). In other

words, ALJs must show their work.

! The factors are: 1) the length of treatment; (2) the nature and extent of the treatment
relationship; (3) the supportability of the medical opinion; (4) the consistenbg ofpinion with
the record as a whole; (5) the physician's degree of speda@iizand (6) other factors which
tend to support or contradict the opinion. 20 C.F.R. 8 404.1527(c)@)({(c)(3)-(6).
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Here,the ALJfailed did notfollow this rule. First,the ALJ did noexplicitly analyze
why Dr. Szeibel'sopinion was not given controlling weightt is undisputed that he was a
treating psychiatristSpecifically,the ALJ did notexplicitly analyze(i) whetherDr. Szeibel’s
opinion is “well-supported by medically acceptable clinical and laboratory diagnostic
techniques’or (ii) whether itconsistent with théother substantial evidence” in the record. 20
C.F.R. 8 404.1527(c)(2T.his by itself is reversible erroClifford v. Apfel, 227 F.3d 863, 870-
71 (7th Cir. 2000) (reversing and remanding because the ALJ failed to determinerhesthe
treating physician’s findings were entitled to controlling weigl@econd, the ALJ did not
explicitly apply the checklistactors No finding was made, for example, about the length of the

treating relationship nor was any discussion given about the degree ofizpgoral

Although the ALJ did not explicitly go through the checklist, heatikihowledge the
treating physician rulera he didgive at least a brieéxplanation for why he gave littte no
weight to Dr. Szeibel’s opinion, thus raising a question as to whether he imploptigdthe
checklist. Hearticulated twdbasic reasond. First, he noted thddr. Szeibel “seems to” base his
conclusions on “subjective statements made by the claimant, rather than the@k)@dence
as a whole.” R. 40. Second, he believed that Dr. Szeibel’'s conclusions were contradiesed by
notes indicating that M&andeckrwas doing welin 2010 and in the first part of 20118.

These reasons are maffficient. The first reason ikard to assess as itreerely a
conclusion without any explanatiotit.is thusnot clear what the ALJ’s precise concern was as
hedoes notliscuss or even identify what the particular subjective statementsAgeae.

psychiatrist, Dr. Szeibel presumably coudly in part on statements made by the patient. In fact,

2 Ms. Randeckemakes the same argument regarding ther&pésterding For
simplicity, this Court will confine its analysis to D&zeibel because the therapistsclusions
are essentially the same.

% He gave two separate explanations (R.36 and R.40), but they are the same.
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in the ALJ’s ownlengthysummary of the evidence (discussed below)dtlied onsubjective
statements made by Ms. Randeclesrdid many of the othpsychiatrists who treated her
Perhaps, the ALJ was complaining that Dr. Szeibel didlisotissdiagnostic tests. Bo,the ALJ
should identify what tests would be appropriate for bipolar disorder.

Thesecond reasois likewise unavailing. The ALJbelieved that Dr. Szeibel's notes and
specific observations about MBandecker'sondition in 2010 were inconsistent with his larger
conclusion that she was disabled even when not using dfinggsis not necessarily an
inconsistency. In the questionnaib, Szeibel ackowledged thisrery issue:

Patient has a cyclic (waxing and waning) disturbance characterized by oermniasd

exacerbations. Although she is fairly stable currently, there is ayhtonexpected,

rapid[] flare-ups, during which she has hallucinations and irrational thinking, as well as

depressions.
R. 774.The medicalhistory provides support for this conclusion. Although Randeckewas
hospitalized often since 2003, she also had periods where her symptoms were less pronounced.

In Kangail, the Seventh Circuit pointed out that bipolar disorder is typically episodic, suéh tha

would be reasonable to expect normal periods:

[The ALJ] thought the medical witnesses had contradicted themselves wheaiththes
plaintiff's mental iliness was severe yet observed that she was behagitygnmrmally
during her office visits. There was no contradiction; bipolar disorder is episodic.

454 F.3d at 629This same analysis is relevant hefgne ALJ noted, for example, that Ms.
Randeckefdid not have any significant complaints” during lodfice visits with therapist
Sieverding in 2010. R. 40. However, just agkangail, these activities are not enough to reject
thetreating physician’®pinion.The ALJ failed to consider thatalperiod in 2010 could have
been merely good period in the normeyclical pragression of the illness. For the above

reasons, this Court finds that a remand is warranted timeléreating physician rule.



A remand is also appropriate because the ALJ fadexbnsider contrary lines of
evidence when he independently reviewed the medical evidence. His overarchingioonghs
thatall of Ms. Randecker’'siospitalizationsvere caused either by hartug use or hefailure to
takemedication. R. 39. The ALJ reached this conclusion by trying to correlate fieegand
medicationfree periods with symptomatic and nsymptomatic periods.

As an initial point, tis approach isard to assess becautskimps two significant
issues—drug use and meditan—into one overlappingarrative. Because the two issues have
different legal implications, this Court will addrabem separately. Focusing first thedrug
issue, the Court finds that thecord isnot fully developed regarding exactly when Ms.
Randecker was taking drugs or which drugs she was taking. At the hearing, the ALJ did not
inquire into this issue at all. In his opinion, the ALJ ndtetMs. Randeckefsmoked
marijuana on a regular basis and that she also used methamphetamines $eR aBfod.
(refering to her “ongoing polysubstance abuse). The impression is that she was a consistent
hardcore useof marijuanameth and alcohol. Yet, at other points, the ALJ suggpbiserdrug
use was sporadic and mostly involvedrijuana If the latter igrue, then a question arises
whether theepisodic nature of the bipolar disordesis caumg the drug use and not the other
way around. The Seventh CircuitKangail discussed this precise issue, noting that the
scientific literature dagnot support the idea that drug use causes bipolar disorder but that it does
clearly support the reverse proposition that “bipolar disorder can precipitatarsigbabuse, for
example as a means by which the sufferer tries to alleviate her symptod=:3dsat 629The
ALJ did not fully explore this possdiliy.

In his review of the record, the Alalsoselectively cited to the psychiatrists who treated

Ms. RandeckerThere were manyAlthough many of them considstwhetherand to what



extent her substance abuse may have been a catligepsychotic episodes, haéid not come
to any uniform conclusion. Most of them appear to Hmleved thathe bipolar disorder was
theprimary source of the problems. For example, Dr. Norton in 2003 considered the question of
drug use but ultimately concluded that “this is a primary mental illnégg"ALJ did nodiscuss
these other views. However, the ALJ did rely on a statement from Dr. Anleu. &gugithe
ALJ noted in his opinion that Dr. Anleu in March 2005 “stated [that] there did not appear to be
any episodes of mania or hypermania when the claimant was not using drugs. Tire BAbJ
suggestdthatDr. Anleubelieveddrugs were the cause of the episodést, Dr. Anleu’s report
is more equivoal. She stated
Client is a 39 year old female with a long history of drug dependence. Appalentips
presented two episodes of psychotic symptolns unclear if it's only related to the
drug use a if itis a primary AXIS | diagnosis. There doeshappear to be any
episodes of mania or hypomahighen not using drug€urrently she has been
maintaining sobriety.
R. 405. The ALJ quoted the part in italics, but erroneously ignored the part iTboidas v.
Colvin, 743 F.3d 1118, 1123'(7Cir. 2014) (an ALJ may not ignore a line of evidence that is
contrary to his conclusion).
In sumthe ALJ failed to adequately address thidsétedly difficult question about what
role substance abuseay have played in these psychotic episodiks failurejustifies a
remand. See, e.gHarlin v. Astrue 424 Fed. Appx. 564, 568-69 (7th Cir. 2011) (remanding
because the ALiginored the plaintiff's treating psychiatrist and because the ALJ did not

“adequately disentandlethe effects of [plaintf’s] drug abuse from those of her other

impairments”).

* The phrase “hyper mania” was printecthe report but then was crossed out with the
word “hypomania” handwritten above it. R. 405.
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Turning to the medication issue, the ALJ likewise downplayed several relevarst point
He placed much weight on the fact that Ms. Randetieste “steady progress” after her
medications were “restarted” or “adjustatliringherhospital staysR. 39. This observation
suggests that it was a simled quickmatter of tweaking her medicine and then she lveak to
normal. But the recortevealsa more protracted and complex process. For one thiugy oh
thehospital staysverelengthy: November 2004 (12 days); January 2006 (11 days); March 2006
(6 days); February 2007 (17 day$)s. Randecker had severe symptoms, such as smearing feces
on the wall. It took time for her doctorsegperimentvith differentdrugs, different
combinations, and different dosages. She did not always receive the same medioatierst
to visit. And allof thiswasdone inthe structured setting of a hospit&lee Harlin 424 Fed.
Appx. at 568 (“the evidencehatthe ALJ chose to rely on — discharge summaries showing
[plaintiff's] improved condition at the time of dischargeas hardly remarkable because one
would expect a patient with severe mental impairments to improve upon a coursarcdriteat
a stru¢ured hospital environment”)lf Ms. Randeckewere togo back to work, she would have

to manage her medication without the benefit of taking a week oéattjust her medication.

Although the ALJ faulted MRandeckefor not taking her medication, he failed to
consider that her illness may have bdencauseKangail again provides guidance. The
Seventh Circuit rejected the ALJ's assessment thail#netiff “could work when she took her
medicine”:

[1]t is true that bipolar disorder is treatable by drugs. But mental illness erajeand

bipolar disorder in particular (in part because it may require a complex diogeretp

deal with both the manic and the depressive phases of the disease), may prevent the

suffere from taking her prescribed medicines or otherwise submitting to treafiment.
administrative law judge did not consider this possibility.
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454 F.3dat 630 (citations omitted)This point applies here as walhd justifies a reman&e
alsoJelinek v. Astrue662 F.3d 805, 814 (7th Cir. 2011) (“ALJs assessing claimants with bipolar
disorder must consider possible alternative explanations before concludingrikcaimpliance
with medication supports an adverse credipiliference.”)

Yet another possible explanation for her not taking medications is that they caused side
effectsmakingit hard for her to work. Althougshe was first hospitalizesith an acute episode
in 2003, she continued to work off and on up until October 2005. In March of that year, she told
her doctor that she had recently gotten a job, but was worried that she could not wagktthe ni
shift because she felt tired from the Depakote. R. 403. In July, she was receiviggp20 m
Geodon twice a day but did not take it on work days because it was sedating. R. 401. In October
she was fired from absenteeism due to manic symptoms. R.65. She had stopped taking the
medication because she was “worried about side effects.” RI189.experienceupports the
assertion thahe side effectprevented her from workin@he record contains other evidence
about the side effects. For example, in 2010, her therapist noted that that one of thieedrugs s
was then taking, Risperdal, caused “anxiety, ingapnweight gain, headaches, fatigue,
seizures.” R. 77%At the administrative hearinghe testified that her medication made her “very
sleepy” and that sheaps two to three times a day. R. 60, 68. In his opinion, the ALJ did not
address this evidenadout side effecistating only thatno treating physician has indicated
that the claimant shoukeikpect to experience any side effects that would result in any work
related limitations.” R. 41The ALJ should consider this issuemioredepth orremand

For all the above reasons, this Court finds that a remand is warranted. This Court
therefore need not address Mandecker'©ther arguments, including her assertion that a

remand is warranted for the independent reason that the Appeals Council failedderconsi
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material new evidence relating to her hospitalizatioNarember 2011, a month after the ALJ

issued his opinion. This evidence can now be considered on remand.

1. CONCLUSION
For the reasons given, plaintiff's motion for summary judgment is granted, the

government’s motion is denied, and the case is remanded to the Commissioner for further

proceedings consistewith thisopinion. \\

Date: Decembe®, 2014 By:

lain D. Johnston
United States Magistrate Judge
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