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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Donna Walls, )
)
Plaintiff, )
)
V. ) No. 14CV 50136
) Magistrate Judge lain D. Johnston
Carolyn W. Colvin, Acting )

Commissioner of Soci&ecurity,
Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Donna Walls brings this action under 42 U.S.C. 8405(g), seeking remand of the

decision denying disability benefit8efore the Court are crossotions for smmary judgment.
BACKGROUND

Plaintiff filed her appliciion for benefits on September 13, 2011. She was then 51 years
old. She previously was awarded disability benefits around 1992, which were then stopped
around 2006 wheshe went backo workas a psychiatric nurs&he workeas a nursentil
October 2010. R. 52-53. On this job, plaintiff had problesush as being “tardy almost every
day.” R. 64. In December 201€hequit working and began receiving lotgrm disability
payments undea private insurance policy. R. 57.

The medical record is lengthy with numerous visits to multiple doctors. Plaintiff's
opening brief, supported by the recardntains a detailechronology of them. For this appedl, i
is sufficient to note that plaintifiad multiple problems, including spinal problems (as confirmed
by several MRIs), sleegsueqincluding both restless sleep and hypersomnia), chronic fatigue,

fibromyalgia, right ankle problems, heart problems, depression, and arstietyied numerous
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medications, although she stopped using some of them because they made her sleepy. R. 57, 61,
63.

A hearing was held before the administrative law judge (“ALJ”) on October 9, 2013.
Plaintiff testifiedthat she experienced palown her lower back, through her legs, and in her
right ankle where she had surgery. R. 46. Her symptoms varied. On good days, she could walk
for 45 minutes and work in the yard. R. &he estimated that shad five good days a month.

On December 13, 2013, the ALJ found plaintiff not disabled. The ALJ concluded that
plaintiff had severe impairments of fibboromyalgia, mild obesity, depressirets, and attention
deficit disorder. The ALJ found that plaintiff had the residual functional capacity (RBC
perform medium workThe ALJ gaveé'controlling weight” to the opinion oDr. Archana
Shrivasavabecause she allegedind the “most longitudinal familiarity” with plaintiff, lang
seen her since 2009 ahdving acteds her primary care physician. The ALJ also dane
Shrivastava’'®pinion greater weighiecause she viewed a videotgpeen to her by plaintiff's
private disability insurance carriratsupposedly showed plaintiff conducting@age sale in
June 2012. As discussed below, the ALJ gave the other doctors’ opinions lesser or no weight.

DISCUSSION

A reviewing court may enter judgment “affirming, modifying, or revershegdecision
of the [Commissioner], with or without remanding the cause for a rehearing. €.

8 405(g). If supported by substantial evidence, the Commissioner’s factual findings ar
conclusiveld. Substantial evidence exists if there is enough evidence that would allow a
reasonable mind to determine that the decision’s conclusion is suppdriabéedson v.

Perales, 402 U.S. 389, 399-401 (1971). Accordingly, the reviewing court cannot displace the

decision by reconsidering facts or evidence, or by making independent credibili



determinationsElder v. Astrue, 529 F.3d 408, 413 (7th Cir. 2008). However, the Seventh Circuit
has emphasized that review is not merely a rubber stogpyv. Barnhart, 297 F.3d 589, 593
(7th Cir. 2002) (a “mere scintilla” is not substantial evidence).

Plaintiff raises three argument§) the ALJ failed to follow the treatmphysician rulg
(if) the ALJ made an improper credibility determination; and (iii) the ALJ failezbtwsider
plaintiff's hypersomniaThe Court finds that a remand is warranted based dirgshargument.

The treating physician rule requirdse ALJto “considerall” of the following factors in
weighingany medical opinion: (1) the length of treatment; (2) the nature and extent of the
treatment relationship; (3) the supportability of the medical opinion; (4) thestamsy of the
opinion with the record as a whole; (5) the physician's degree of specializatidit) ather
factors which tend to support or contradict the opinion. 20 C.F.R. § 404.1527(d)(ROK3)-
(6). These “checklist factorgiredesigned to help the ALJ “decide how muchgi¢ito give to
the treating physician’s evidencd&auer v. Astrue, 532 F.3d 606, 608 (7th Cir. 2008ut
within the weighing process, treating physician opinions receive particohsideration. A
treating physician’s opinion is entitled to “controllimgight’ if it is (i) “well-supported by
medically acceptable clinical and laboratory diagnostic technicaredif it is (ii) “not
inconsistent with the other substantial evidence in [tasg.”ld. If the ALJ does not give the
treating physician’s opinion controlling weight, the ALJ cannot simply disregasdtimust
proceed to the second step and determine what specific weight, if any, the opinion should be
givenby using the checklisMossv. Astrue, 555 F.3d 556, 561 (7th Cir. 2009).

Plainiff argues that the |A] failed tofollow this rule inassessing thepinionsof Dr.
Rone. On April 9, 2013, Dr. Rone completed pagieform onwhich he stated thataintiff had

been diagnosed with fiboromyalgia and swgfisirom chronic pain, fatigue, insomnia, and



sedation from medications. R. 651-65t described her pain as “severe, diffuse, intermittent
andminimally responsive to medicatiorhd statedhatshe was incapable of even “low stress”
jobs Henoted that she could walk a half of a city block, could sit one hour at a time, could
stand 30 minutes at a time, and needs frequent unscheduled Btaakgf argues that, if
creditedthese opinions should have led to a finding of disability.

The ALJ gave “no weight” to these opinions. Here is the ALJ’s reasoning:

The undersigned similarly is assigning no weight to the April 9, 2013 medical
opinion of Arthur Rone, M.D., who suggested that fiboromyalgia has a poor prognosis
and is made worse lanxiety and depression (27F/4,7). This source listed no
specific dates of treatment or length of contact (27F/4). After review oétoed,

he appears to have seen the claimant even less than Dr. Kale and provided no
medical basis to infer that his ranks are well supported. He indicates in April 2013
that pain is severe and diffuse, but intermittent and only minimally responsive to
medication. The term “intermittent” is a contradiction in terms as far as use of the
term “severe,” and, as discussed above, the claimant actually is very active and has
takenpain medication on only a marginal basis, which is inconsistent with the
opinions of this medical source that she is very limited. This source appears to lack
longitudinal familiarity and his opinions are not well supported. Additionally, his
opinions are inconsistent with other substantial evidence.

R. 29-30.Plaintiff complains that thALJ failed to apply the checklistr explain his reasoning.
Contrary to the ALJ’s suggestion that Dr. Rone provid#d treatment, plaintiff asserts thsite
sawhim “at least six timésandthathe coordinated her care with other doctotair@ff also
argues thabr. Rone’s opinionsvereconsistent witlthree MRIs taken from 2010 to 2012. R.
433, 577, 663Plainiff asserts that her persistent complaints of chronic waneextensively
documentecndthat none oherdoctors doubted those complaimtsen prescribing medication
In its brief, the Government devotes otthe followingparagraph to this argument:
Treating physician A. Rone, M.D., opined that plaintiff was disabled. (Tr. 651-55.)
Dr. Rone based his opinion on plaintiff's allegations of diffuse pain and her
depressed affect. (Tr. 651.) The ALJ rejected Dr. Rone’s opinion as not well
supported. (Tr.3.) That is, theheme of the ALJ’s decision is that plaintiff's

subjective allegations were not credible. “And where a treating physiapmion
is based on the claimant’s subjective complaints, the ALJ may discSuBstis v.



Colvin, 736 F.3d 1093, 1100 (7th Cir. 2013). Thus, to the extent that Dr. Rone relied
on plaintiff's subjective allegations, whethtbe ALJ reasonably rejected Dr. Rone’s
opinion depends on whether the ALJ reasonably evaluated plaintiff's credibility.
Dkt. #18 at 4This pararaph is so conclusogndso lacking inanalysighat itis tantamountd a
concession. The Government does not respoadytof plaintiff's argumentsAs for the
assertion that the ALdid not usehe checklistthe Government offers no defense.féisthe
factual assertions, such as tk@m that Dr. Rone sahersix times, the Governmeagain
provides no rebuttal. As for persistent pain complaints, the Government is silerad st
government offers a single argument, which is thatALJ was ystified in rejectinddr. Rones
opinionsin toto because¢hey wereallegedlybased on plaintiff's “subjective allegations.”
Thisargument isinpersuasiverirst, it was not explicitlyelied onby theALJ.
Thereforejf this Court were to rely on it, it would violate tienery doctrine.See Parker v.
Astrue, 597 F.3d 920, 922 (7th Cir. 2010) (“tG&enery doctrine [] forbids an agency’s lawyers
to defend the agency’s decision on grounds that the agency itself hembmaced”y: Second,
the Governmerd argumentests on an undeveloped factual premisee Governmet oddly
frames its argumer the subjunctive, stating that Dr. Rone’s opinions would be invalid “to the
extent that” he relied osubjective allegationd his begs the question: does the Government

actually believe thaDr. Ronerelied on subjective allegationghere is a related ambiguity. Is

the Government asserting that Dr. Rongy relied on selfreportsor merely thahe reliedon

! The proper application ofé treating physician rule should result in the total rejectien (
assigning “no weight”) of the treating physician’s opinion only on rare antai$ee SSR 962p
(“A finding that a treating source’s medical opinion is not entitled to controigight does not
mean that the opinion is rejected. It may still be entitled to deference and adofited b
adjudicator.”)

2The Court notes its continuing view that the Seventh Circuit should revisit ifsrjidence
relating to theChenery doctrine.Tucker v. Colvin, 2015 U.S. Dist. LEXIS 149905, *17 n.1 (N.D.
lll. Nov. 4, 2015);Swvagger v. Colvin, 2015 U.S. Dist. LEXIS 151502, *2 n. 1 (N.D. lll. Nov. 4,
2015).



themalong with objective evidence? As noted above, plaintiff claims that Dr. Rone relied on
objective evidence such BRIs. The record supports this claifee, e.g., Ludwig v. Colvin,
2014 U.S. Dist. LEXIS 42289, *30 (N.D. Ill. Mar. 27, 2014) (error to reject tregimygician
opinion when doctor relied upon more than just subjective compldinis), the Government
fails to acknowledge that doctors often rely, in part, on a patient’s subjectivesr&pare.g.,
Harbinv. Colvin, 2014 WL 4976614, *5 (N.D. Ill. Oct. 6, 2014) (“Fibromyalgia is diagnosed
primarily based on a patient’s subjective complaints and the absence of otlesrfoatise
complaints.”)? Although the Governmemiaimsthat Dr. Rone improperly relied aubjective

allegationsthe Government does not consider whether other doctors, whose opinions were

% In hersingle paragraph argument, the Commissioner Bisss v. Colvin, 736 F.3d 1093, 1100
(7th Cir. 2013). In doing so, the Commissioner accurately quotes the opinion which states the
following: “And where a treating physician’s opinion is based on the claimarijective
complaints, the ALJ may discount it.” TBates court citedKetelboeter v. Astrue, 550 F.3d 620,
625 (7th Cir. 2008) to support this proposition. Although it is understandable that a good
advocate will rely upon citations that support their argument and the Court does nss$uake
with the Commissioner’s reliance &ates, there are problems with the Commissioner’s
assertion. First, thBates court said an ALJ could “discount” the opinion. This Court views the
word “discount” to mean “give less than controlling weight,” not completelgtepe as the

ALJ put it here, give “no weight” to the opinion. This Court does not believe the Seventtt Circui
uses the words “discount” and “reject” interchangeably. Seconéetkboeter court — upon
which Bates relied— qualified its position by stating that an ALJ may “discount” the treating
physician’s opinion if that doct@olely relied upon subjective complaintéetelboeter, 550 F.3d

at 625;see also Cuerinv. Colvin, 2015 U.S. Dist. LEXIS 138948, *24 (N.D. lll. Oct. 13, 2015)
(emphasizing that the Seventh Circuit used the word “soletginpton v. Colvin, 2013 U.S.

Dist. LEXIS 174614, *21 (N.D. Ill. 2013, Dec. 12, 2013) (same). Thuederal of the severe
impairmens at issue here weraental impairmerst, which bytheir nature will rely, in great part,
on the subjective statements and sympt@esPricev. Colvin, 794 F.3d 836, 840 (7th Cir.
2015) (psychiatric assessments normally are based primarily on whahtieattells the
psychiatrist, so that if the judge were correct, most psychiatric evidende betotally

excluded from social security disability proceeding&brzeniewski v. Colvin, 2014 U.S. Dist.
LEXIS 51004, *21 (N.D. Ill. Apr. 14, 2014 (“All diagnoses, particularly those involving alent
health conditions, require consideration of the claimant’s subjective symptpH®ipton,

2013 U.S. Dist. LEXIS 174614 at *22 (“With mental issues, however, subjective reports to a
treating source often playmore important role in the treatment relationship than they do with
physical issues.”). For an excellent discussion of the fundamental problégnmbenentire
processsee Retlick v. Astrue, 930 F. Supp. 2d 998, 1008-09 (E.D. Wisc. 2012).
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credited alsodid so.For examplethe ALJnoted that plaintiftold Dr. Shrivastvaat one visit
that her mood was “okay.” Not only did the ALJ rely on #iisgleself-report, the ALIveighed
it “very heavily in the outcome.” R. 27. In this instan¢® ALJshowed noreluctance
whatsoevein creditinga subjective report.

It is true that the ALJ madefew passing nods teomeof thechecklistfactors In the
third and foursentences of the abe paragraphhe ALJ arguably referred to the first two
checklist factors: length of treatment and nature of treatment relatiorhwever, thee
sentences are confusirig.the third sentence, the ALJ gives the impression that no one knows
how often paintiff saw Dr. Rone because Hested no specific dates of treatment or length of
contact on the questionnaire. But in timext sentence, the ALJ mala critical judgment about
the length of treatment, stating tliat Rone“appears to have seen the claimant even less than
Dr. Kale.” This sentence suggests the AinJfact knew how often plaintiff saw Dr. Rone, but
the problem is that th&LJ never explains how often plaintiff saw Dr. Kale. It is thus unclear
whetherthe ALJ was aware, as plaintiff now maintains, that sheBa®Ronesix times.

The ALJ also failed to apply the checklist consistently to the opinions of the other
doctors. In some instances, the ALJ noted that a doctor’s treatment relatioashgnvghort to
be reliable, but in others the ALJ readily accepted a doctor’s opinion without mentiaging
factor. The ALJ repeatedly invoked thaguephrase “longitudinal familiarity” but did so
haphazary and without stating precisely how long or howeaofthe treatments wene each
case For example, the ALdiscounted the opians of Dr. Kde because he lacked “longitudinal
familiarity” with plaintiff's condition even though Dr. Kakaw plaintiff“between July 2010 and

June 2011.” Apparently, the Alfdlt an 1Xmonth relationship was too shorthe reliable But,



at the same timeéhe ALJreadilycredited the opinions of Dr. Rq, who only saw plaintiff oce,
andLarry Kravitz, who never examindaer.

Notably,the ALJ gave controlling weight” to tle opinions of Dr. Shrivastava. Okey
reason was that stiappeared to have the most longitudinal familigtityaving seemlaintiff
“on many occasions” since 200%&use thaLJ useal the vague term “many,” hCourt
cannotdetermine the precisaimber ofvisits. More problematicallyjn its independent review
of the recordthe Court could find no confirmation that Dr. Shrivaastbegan seeing plaintiff in
2009.Rather, he records suggest that the relationship bégaryears lateon August 29, 2011.
R. 440. Immediately after this visit, Dr. Shrivastava sent a note to Dr. Rone thankifay the
referral, suggesting this was the first viaind also that Dr. Rone was the primary physicign
441. At a later visit, Dr. Shrivastava notideét plaintiff was fnitially seen in August 2011,”
again suggesting thtte first visit wasn 2011. R. 909emphasis added] hus, contrary to the
ALJ’s assertion, the relationship did not begin in 2009. These facts undermine the Aind’s cl
that Dr. Shrivagava was plaintiff's “primary care physiciawho had the longest relationship
with her.

For the above reasons, a remand is warranted under the treating physiciarvené¢hiGi
conclusion, the Courteednot analyze plaintiff's remaining arguments, whieh less developed
in any eventHoweverone issue deserves commdtiaintiff has complained that the ALJ
unfairly relied on a video showingerconducting a garage sateJune 2012This Court agrees.
First, the ALJ drew a much broader conclusion tlvasjustified by this one vide&pecifically,
the ALJ stated:“The record reflects that she has been holding garage sales since at least June
2012." R. 22.The plural “garage sales” and the phrase “since at least June 2012" give the

impression that plaintiff wasegularly conducting garage sales over a nydtr period.



However as far ashe Court can determine, there is no evidence other than this video which
refersonly toone alleged saleSo, the ALJ’s broaddactual conclusion is misleadjnSecond,
even if plaintiff conducted more than one garage, this would not necessarily be inciongiste
hertestimony.She testified that she hasme good days when siseable to “get a lot done,” a
point her sister confirmedee R. 48, 230. Thirdit is not simply that the ALJ aggressively
construed this one piece of evidence, but that he relied on it over and over, meisgesing
separatetimes. R. 22, 24, 26, 27 (two times), 28, 30. This video is refereatabnost every
juncture,from theverybeginningunder the guise of analyzisgbstantial gainful activity, to the
listing analysis, and then again in the RFClygsia. The ALJeven relied orthis video to
discount a doctor’s opinion because he had nemnable to see the videBeliance on a single
observation, one that Dr. Shrivastaxenqualified bynoting only “apparently” showed plaintiff
conducting a garage sale, is contrary to the ALJ’s repeated emphasisrapdhtamce of the
longitudinal record. Moreover, the ALJ never askkdntiff at the hearing whether shegularly
conducedgarage saleOn remand, the ALJ should provide a better explanatithisifevidence
is againto be relied on so heavily.

In remanding this case, this Courh® suggesting that the ALJ reacpaticular
conclusion, merely that the ALJ provide enough information to understanaderlying
reasoning proces$he Court recognizes thplaintiff saw many doctors and that tiezord is
complex.But it is especially important in this situationdonsistentlyand fairlyapply the

treating physician rule.



CONCLUSION
For these reasonglaintiff’'s motion for summary judgment is granted, the government’s

motion is denied, and the decision of the ALJ is remanded for further consideration.

NN

lain D. Johnston
United States Magistrate Judge

Date: November 13, 2015 By:
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