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IN THE UNITED STATES DISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
EASTERN DIVISION

MINNESOTA LAWYERS MUTUAL
INSURANCE COMPANY,

Raintiff,
No. 14-cv-50142
V.

N N N N N N N

JERRY A. SCHULMAN, individually and d/b/a the )
Law Offices of Jerry A. Schulman, DARLENE M. )
KOPTA, DARSTAR ENTERPRISES, INC., an )
lllinois Corporation, AMERICAN SURGICAL )
INSTRUMENTS CORPORATION, d/b/a ASICO, )
and ASICO, LLC, )

)

Defendants.

MEMORANDUM OPINION AND ORDER

AMY J. ST. EVE, United States District Judge:

Before the Court is Plaintiff Minnesotawyers Mutual Insurance Company (“MLM”)’s
motion for summary judgment on Counts I, Hhd V of the Second Amended Complaint.
(R.176). In particular, MLM seekan order: (i) rescinding the pexfsional liability policies that
MLM issued to Defendant Jerry A. Schulman (“Schulman”), effective on or after January 1,
2012 (Count I); (ii) declaring #t the claims-made provision BLM’s policies do not provide
coverage for identified claims, suits, and disogry actions, and declaring that MLM owes no
defense or indemnity obligation to Schulmaniagdrom said matters (Count I11); and (iii)
declaring that Schulman breached the notice piavisf MLM'’s policies with respect to said

matters, barring any associated defensedagmnity obligation (Count V). (R.124, Second Am.
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Compl. for Declaratory Judgment). Defendant Schulman has opposed this Btiothe
following reasons, the Court grants MLM’s motifam summary judgment as to Count I. The
Court denies as moot its motion as to Counts Il and V.
BACKGROUND?2

The Parties

Plaintiff MLM is a Minnesota insurance corpaion with its principal place of business
in Minneapolis, Minnesota. (R78, Rule 56.1(a)(3) Stmt. Facts { 1). Defendant Schulman is a
patent and trademark attornayd a citizen of lllinois. Id. 11 2, 16, 79). Defendant Darlene
Kopta is a citizen of lllinois, and Defendant DarsEnterprises, Inc. is an lllinois corporation
with its principal place of business in lllinoisld(f 3). Former named defendant American
Surgical Instruments Corporation is a Delawawgooration with its principal place of business
in lllinois, while ASICO, LLC is an lllinas liability corporatiom whose members—Ravi
Nallakrishnan, Sagar Ghotavadekar, and ABisbk Gundugurti—are citizens of lllinoisld (1
4)3 Jurisdiction and venue are proper in this Coud. (5). Kopta and ASICO were clients of

Schulman.

! Defendants Darlene M. Kopta and Darstar Enterprises(doltectively, “Kopta”) have not opposed this motion.
The Court previously dismissed the claims against mfets American Surgiciistruments Corporation and
ASICO, LLC (collectively, “ASICO) pursuant to a stipulation of dismissal. (R.167, R.169).

2 Although the parties filed numerous documents under seal, the Seventh Circuit has helbthangnts that

affect the disposition of federal litigati@me presumptively open to public viegwen if the litigants strongly prefer
secrecy, unless a statute, rule, dvifgge justifies confidentiality.In re Specht622 F.3d 697, 701 (7th Cir. 2010);
see also United States v. Foste84 F.3d 852, 853 (7th Cir. 2009) (Easterbrook, C.J.) (sealed documents “that
influence or underpin the judicial decision are open to public inspection unless they meet the definition of trade
secrets or other categories of bona fide long-term confidentiality.”)

3 Schulman denies MLM's jurisdictional statement relating to ASICO on the basis of a lack of kgmw{Bd210,
Rule 56.1(b)(3)(B) Stmt. Facts T 4). This respongasoper, and the Court deette Rule 56.1(a)(3)statement
admitted. See Buttron v. Sheehado. 00 C 4451, 2003 WL 21801222, at *6 (N.D. Ill. Aug. 4, 2003).
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Il. Northern District of Illinois Local Rule 56.1

Because Schulman is proceeding pré 8&,M served him with a “Notice to Pro Se
Litigant Opposing Motion for Summary Judgment’raquired by Northern District of lllinois
Local Rule 56.2. (R.192). The notice explains tbnsequences of failing to properly respond
to a motion for summary judgment and statemematierial facts under Federal Rule of Civil
Procedure 56 and Local Rule 56.1.

Local Rule 56.1 “is designed, in part, to aid thstrict court, ‘whth does not have the
advantage of the parties’ familiey with the record and oftecannot afford to spend the time
combing the record to locateethelevant information,’ in determining whether a trial is
necessary.Delapaz v. Richardsqr634 F.3d 895, 899 (7th Cir. 201(tjtation omitted). Local
Rule 56.1(a)(3) requires the movipgrty to provide “a statement ofaterial facts as to which
the moving party contends there is no genissae and that entitle the moving party to a
judgment as a matter of lawPetty v. City of Chicagar54 F.3d 416, 420 (7th Cir. 2014). “The
non-moving party must file a response to the mg\arty’s statement, and, in the case of any
disagreement, cite ‘specific references to fifidavits, parts of the record, and other supporting
materials relied upon.”1d. (citation omitted)see alsd..R. 56.1(b)(3)(B). Local Rule
56.1(b)(3)(C) “requires specifically that adjeint seeking to oppose a motion for summary
judgment file a response that contains a sepatiement . . . of any additional facts that
require the denial of summary judgmentSojka v. Bovis Lend Lease, In686 F.3d 394, 398
(7th Cir. 2012) (citation omitted). “The obligatis set forth by a court’s local rules are not mere
formalities.” Zuppardi v. Wal-Mart Stores, IncZ70 F.3d 644, 648 (7th Cir. 2014). District

courts have discretion, therefoftg strictly enforce local rueregarding summary judgment by

4 Schulman was initially represented by counsel, lutburt granted counsel'soeest to withdraw without
objection. (R.166).



accepting the movant’s version of facts as undisputed if the non-movant has failed to respond in
the form required.”ld.; see also Flint v. City of Belvideré91 F.3d 764, 767 (7th Cir. 2015)

(“This Court has consistently ugdedistrict judges’ discretion teequire striccompliance with

Local Rule 56.1").

Although courts construe pise pleadings liberallgeeAmbrose v. Roeckemar9 F.3d
615, 618 (7th Cir. 2014), a litigangso se status does not exchdm from complying with the
federal and local picedural rules.SeeCollins v. Illinois 554 F.3d 693, 697 (7th Cir. 2009)
(“even pro se litigants must follow procedural rule$MgNeil v. United State$08 U.S. 106,

113, 113 S.Ct. 1980, 124 L.Ed.2d 21 (1993) (“we hawemnsuggested that@redural rules in
ordinary civil litigation should be interpreted as to excuse mistakes by those who proceed
without counsel”). In addition, because Schuiniea licensed attorney proceeding pro se, the
Court does not grant him “the flexible ttergent granted other pro se litigant$Cole v. C.1.R.

637 F.3d 767, 773 (7th Cir. 2015ge also Hill v. CapitaOne Bank (USA), N.ANo. 14-CV-
6236, 2015 WL 468878, at *4 (N.D. lll. Feb. 3, 2015) (same).

Here, Schulman’s summary judgment susitn consists of a Local Rule 56.1(b)(3)(B)
response, along with a response brief. Schuldidnot supplement the record with additional
evidence or affidavits, or submit a sepasttgement of additional facts under Local Rule
56.1(b)(3)(C). His Local Rule 56.1(b)(3)(Bspmonse expressly admits 1Y 1, 2, 3,5, 6, 7, 9, 16,
22, 23, 28, 31, 34, 37, 49, 50, 52, 54, 55, 61, 69, 70, 74, 75, 77, 78, and 79 of MLM’s Local Rule
56.1(a)(3) statement. (R.210). The response deni@s| or in part, the remaining paragraphs
of the Local Rule 56.1(a)(3) statemenid., Most of these denials, however, do not comply
with Local Rule 56.1. In particular, Sclmén’s responses to 1 8, 10, 11-15, 17-20, 24, 27, 30,

33, 36, 38, 39-40, 41, 44, 56-59, 63-65, 67, 68, and 7#ai/® include record citations



demonstrating a factual disput8ee Bordelon v. Chicago Sch. Reform Bd. of Trus?&asF.3d
524, 528 (7th Cir. 2000) (Local Rule 56.1(b) “is ndiseed by evasive denials that do not fairly
meet the substance of the material facts asselttéexialso not satisfietly citations to the record
that support legal argumerather than controvematerial facts”)see also Buttron v. Sheehan
No. 00 C 4451, 2003 WL 21801222, at *4 (N.D. lll. Adg2003) (striking response “for failure
to provide a citation téacts that evidence a dispute”). e extent Schulman includes record
citations, he cites to depositi testimony bearing on his genéianderstanding” of the policy
terms and the policy applicatigmocess, and the general reasgrbehind (i) his docketing and
filing practices for ASICO, and (iiis petition to revive Kopta’patent application. Given that
MLM’s asserted facts concespecific matters handled by Schulman, this response does not
satisfy Local Rule 56.1(b)(3)(B)®quirement to include “specifreferences” to the record “in
the case of any disagreement,” and/or LocdeR6.1(b)(3)(C)’'s requirement to set forth a
separatestatement “of any additional facts that requhe denial of sumany judgment,” with
supporting evidenceSeel.R. 56.1(b);see also Buttronr2003 WL 21801222 at *3 (non-movant
must offer specific facts creating a genuis&uie for trial and mayot rely on general,

conclusory statement8plden v. DartNo. 11 C 8661, 2013 WL 3819638, at *2-4 (N.D. lll.
July 23, 2013). As the Court has previouslgognized, “the purpesof Local Rule 56.1
statements and responses is to identify theraakadmissible evidensipporting the material
facts, not to make factuar legal arguments.’Kelley v. Hardy No. 14 C 1936, 2016 WL
3752970, at *1 (N.D. Ill. Jy 14, 2016) (citingZimmerman v. Dorar807 F.3d 178, 180 (7th

Cir. 2015)). In responding to MLM’s Loc&ule 56.1(a)(3) statement 1 8, 10, 11-15, 17-20, 24,
27, 30, 33, 36, 38, 39-40, 41, 44, 56-59, 63-65, 67, 68, and 72-73, Schulman has failed to meet

this standard. Accordingly, the Court deehs underlying statements of fact uncontested.

5 The Court agrees with Schulman, however, that MLM’s Rule 56.1(a)(3) 11 25-26, 43, 45-48, 60, and 66—each
5



The relevant facts, stated as favorablschulman as the record and Local Rule 56.1
permit, are as follows.
Ill.  The Policies At Issue

Beginning in January 2003, MLM issued tch8knan a series of claims-made Lawyers
Professional Liability Policies, which were in effect for consecutive p@leriods until January
1, 2015. (R.178, Rule 56.1(a)(3) Stmt. Facts § 6). ddse concerns three of those policies: (1)
Policy No. 7557 10, effective January 1, 2012 to Jgnbia2013 (the “201Policy”); (2) Policy
No. 7557 11, effective January 1, 2013 to JantaB014 (the “2013 Policy”); and (3) Policy
No. 7557 12, effective January 1, 2014 to JantaB015 (the “2014 Policy”) (collectively, the
“MLM Policies”). (Id.).

A. The MLM Policies

The MLM Policies all borehe following caption:

LAWYERS PROFESSIONAL LIABILITY POLICY
(THIS IS A CLAIMS-MADE POLICY — READ CAREFULLY)

(Id. at 1 7;see alsdr.1-2, 2012 Policy; R.124-3, 2013 Policy; R.124-4, 2014 Policy).
The MLM Policies all contained éhfollowing “Coverage” provision:

WE will pay, subject to OUR limit of liaility, all DAMAGES the INSURED may be
legally obligated to pay and CLAIM EXPENSS), due to any CLAIM, provided that:

(1) the CLAIM arises out of any a&tror or omission of the INSURED or a
person for whose acts theSNRED is legally responsible;

(2) the act, error, or omissiocaurred on or after the PRIOR ACTS
RETROACTIVE DATE and prior to #expiration date of the POLICY
PERIOD;

(3) the CLAIM results from the reedng of or failure to render
PROFESSIONAL SERVICES;

(4) the CLAIM is deemed madhuring the POLICY PERIOD; and

characterizing Schulman'’s particular conduct as a “risdteisrepresentation” and discussing what Schulman
“should have” done—do not set forth “facts” as contemplated under Local Rule 5&G&&Rordelon233 F.3d at
527-28 (expressing Local Rule 56.1's concern with matf@as$, not legal argument). @ICourt, therefore, denies
MLM’s request to strike Schulman’s response corresponding to these paragraphs.
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(1d.).

(5) the CLAIM is reported to US durirthe POLICY PERIOD or within 60 days
after the end of the POLICY PERIOD.

A CLAIM is deemed made when:

(1) a demand is communicated to the INSURED for DAMAGES

or PROFESSIONAL SERVICES;

(2) a lawsuit is served upon an INSURED seeking DAMAGES;

(3) the INSURED receives any notice oreéit, whether written or oral, that a
person, business entity or organizatiotends to hold an INSURED liable for
DAMAGES,; or

(4) an INSURED first becomes awarkany act, error or omission by any
INSURED which could reamably support or lead @ demand for DAMAGES.

ALL CLAIMS arising out of the same aelated PROFESSIONAL SERVICES shall be

considered one CLAIM, and shall be deemsabe when the first CLAIM was deemed
made.

The MLM Policies also contaed a provision entite“Notice of Claimsand Disciplinary

Actions,” which provided:

(1d.).

In the event of a CLAIM, diciplinary action, disciplinarinvestigation or notice to
appear before a reviewoard, the INSURED must:

(1) give immediate wrien notice to US; and
(2) forward every demand, notice, summon®ther communication received by
the INSURED or his or heepresentative to [MLM]

You must give US notice dung the POLICY PERIOD or withig0 days after the end of
the POLICY PERIOD foroverage to apply.

The MLM Policies further defined “claims” as follows:
“CLAIM(S)” means:

(1) a demand communicatedtte INSURED for DAMAGES or
PROFESSIONAL SERVICES;

(2) a lawsuit served upon the INSURED seeking DAMAGES;

(3) any notice or threat, whetharitten or oral, that any person,
business entity or organization intks to hold an INSURED liable for
DAMAGES,; or



(4) any act, error or omission by alNSURED which coud reasonably support
or lead to a demand for DAMAGES.

(1d.)
Finally, the MLM Policies contained a “Regentation In Application” provision, which
provided:
The application for coverage is a part of this policy. The application includes any Firm
Information Verification form and/or Renewal Update form.
By acceptance of this policy the INSURED agrees:
(1) the statements in the applicatioe #re representations of all INSUREDS,;
(2) such representations are material asphblicy is issued in reliance upon the
truth of such rem@sentations; and
(3) this policy embodies atif the agreements between the INSURED, US and/or
OUR agent.
(1d.).
B. Schulman’s Policy Application Process

For each of the years December 2002 through December 2011, Schulman signed and
submitted Request-to-Issue Forms to MLM, centifythat he was “not aware of any claims or
circumstances that could resultalaims or disciplinary actionsahhave not been reported to”
MLM. (R.178, Rule 56.1(a)(3) Stmt. Facts § 11). In addition, beginning in December 2007, he
submitted Warranty Pages to MLM, certifying that he was not aware of “any claims or
circumstances that could resultalaims or disciplinary actionsahhave not been reported to”
MLM. (1d.).

In December 2011, Schulman applied for the 2012 Policy. In particular, he signed and
submitted a “Firm Information Verification” form and several “Warranty Pagdd."{{] 12-13;
R.1-2, 2012 Policy). By signing the Firm Infaation Verification form Schulman represented
to MLM: (i) that he was “not aware of any ctas or circumstances thebuld reasonably result

in claims or disciplinary actiorthat have not been reported MLM; (ii) that he understood



“that failure to report any known claims or paiahclaims, or other material information may
result in the declination of covega or policy rescissighand (iii) that if his client “decides to
abandon a patent applicationatlow a patent application txpire,” such decision is
“memorialized in writing[.]” (d.). In the Warranty Page, Schulman further certified that he was
not aware of any claims or circumstances thatccoesult in claims or dciplinary actions that
have not been reported to” MLMId(). In addition, Schulman signed and submitted a Request-
to-Issue form, again certifying thiaé was “not aware of any claims circumstances that could
result in claims or disciplinary actions thetve not been reported to” MLM. (R.178, Rule
56.1(a)(3) Stmt. Facts  14; R.178-5, Requaedst$sue Form for the 2012 Policy). MLM
subsequently issued the 2012 Policy. (R.178 B6.1(a)(3) Stmt. Fast] 14; R.178-2, Aliotti
Aff. T 20).

In December 2012 and December 2013, Schulman signed and submitted similar
Warranty Pages and Request-to-Issue fornappdy for the 2013 Policy and the 2014 Policy,
respectively. (R.178, Rule 56.1(a)(3) Strdcts {1 56-57, 63-64). Schulman further
represented in applying for the 2014 Policy ihats client “decides to abandon a patent
application or allow a patent ajpgdtion to expire,” such decisios “memorialized in writing[.]”
(R.124-4, 2014 Policy). In each of the corresfing renewal application forms, Schulman
disclosed one incident “whiatould reasonably result in aagh being made” against him —
incidents involving Kopta and ASICO, respectixe(R.210, Rule 56.1(b)(3)(B) Stmt. Facts 1
53, 55, 61-62; R.124-3, 2013 Policy; R.124-4, 2014 Policy).

At his deposition, Schulman testified thatdie not read, ocould not recthreading, the
MLM Policies and the associata@plication forms. (R.178, Ru56.1(a)(3) Stmt. Facts { 10;

R.186-1, Schulman Dep. Tr. at 29-30, 285-88, 299-311, 364-65). Rather, he would answer “the



guestions that [he] needed to answer taofill the renewals” online, and would sign “whatever
paper they sent [him] to sign bave the policy issue[.]”Id. at 29, 300, 307). According to
Schulman—until MLM initiated this declaragojudgment action—his “understanding of a
claims made policy [was] that a claim will be covene the period in which it is made and that a
claim was an actual claim broughta@gst you by another party.1d{ at 286, 307-09).

IV.  The Kopta Action

A. Background

On July 12, 2005, Schulman filed a provisionakpa application on behalf of Kopta.
(R.186-1, Schulman Dep. Ex. 31 at 1 19). Qg i, 2006, he filed a non-provisional patent
application on her behalf, claiming prityrto the provisional application.ld. § 22). That same
day, Schulman received an Elextic Acknowledgment Receipt from the United States Patent
and Trademark Office (“PTQO”), advising him thatly the Declaration, Power of Attorney, and
a Fee-Worksheet had been uploaded #ighfiling of the application.|d. Y 26-27). On
August 23, 2006, Schulman received a Notice ofimglete Non-provisional Application from
the PTO (the “Notice”), requesty that he upload drawings oktllaimed invention, as required
under 35 U.S.C. § 113, within two montbisreceipt of the Notice.ld. 1 24, 29-31). The
Notice further provided that the filing date wouldthe date of receipt of the required items.
(Id. 1 30; R.186-1, Schulman Dep. Ex. 33).

On October 24, 2006, Schulman filed a petitioreisponse to the Notice, requesting that
the PTO accord the patent apption a filing date of dy 11, 2006. (R.178, Rule 56.1(a)(3)
Stmt. Facts 1 22). The PTO dismissed thidipetin a letter datedugust 6, 2008, explaining
that, because the non-provisioagplication was incomplete wh filed, the PTO could not

grant the requested filing datdd.( R.186-1, Schulman Dep. Ex. 3%ét“Petition Dismissal”)).
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The letter also required Schulman to contact the PTO to indicate whether the applicant desired
the later filing date of October 22006 — that is, the date of tRGO’s first receipt of at least

one drawing. Ifl.; R.186-1, Schulman Dep. Ex. 31 at 1 36-38). This date, however, was more
than one year after the filing ofdlprovisional paterapplication. Id. at 1 37).

On October 29, 2008, the PTO issued—and Schulman received—a Notice of
Abandonment in Kopta’s patent application. (R.178, Rule 56.1(a)(3) Stmt. Facts { 23; R.186-1,
Schulman Dep. Ex. 35 (the “Abandonment Not)ye’Schulman did not report the Petition
Dismissal or the Abandonment NoticeMd.M at any time during 2008. (R.186-1, Schulman
Dep. Tr. at 274-75). At no time did Kopta aslviSchulman that she wished to abandon the
patent application.|d.; see alsdRr.186-4, Kopta Request Aadmit Response 1 9).

According to Schulman, after receiving hlbandonment Notice, he orally informed
Kopta “on more than one occasion that the isppbn was dead and gll not be revived.”

(R.186-1, Schulman Dep. Ex. 31 at 1 4ée alsdr.186-1, Schulman Dep. Tr. at 278 (“| had told
her about this in 2008")). Kopta disagreai$eging—in a 2013 malpcéice action against
Schulman (the “Kopta Action”)—that “Schulméinally informed [her] about the patent
application issues for the first time in NovemB6d.1 . . . up to this point, every time that [she]
inquired into the status of [thpatent application, Schulman affiatively orally represented to

[her] that the application was proceeding normally and without issue.” (R.124-5, Kopta Compl.
1 33). At his deposition, Schulmgestified to receiving a serie$ e-mails from Kopta in March
and June 2011, in which she asked for nevegiaber application. (R.186-1, Schulman Dep. Tr.
at 275-76). Schulman “thoughtaihpossibly someone had coadher into sending those e-

mails and wording them the way that she didTo make it appear & | hadn’t communicated

with her at all about the applications.ld(at 276-77). He wondered, however, why somebody

11



had coached her into sending these e-mails whed been “more than two years since | told
her the case went abandonedd. &t 278-79).

In November 2011, Schulman sent Koptaaftchesponse to the Petition Dismissal.
(R.186-1, Schulman Dep. Ex. 31 at 1 54). Accordmiopta, this was the first time she heard
about issues surrounding her patent applicat{&124-5, Kopta Compl.  32). On December 5,
2011, Schulman filed a Petition for Revivalast Application for Patent Abandoned
Unintentionally, as well as a response to théiBetDismissal, requestinthat the PTO restore
the application to active statasd put it in line for examination. (R.186-1, Schulman Dep. Ex.
31 at 1 55 (the “Revival Petiin”)). As of December 5, 2011, hewer, Schulman was “still of
the opinion that the application was dead emald not be revived,” deeming it “extremely
unlikely” that the PTO would grarKopta “a filing date for her application that was within one
year of her initial proviginal application.” (R.186-1, Schmln Dep. Tr. at 279-81). He
nonetheless filed the Revivaetition, viewing it as “a way, firgif all, to makea plea to the
[PTO] that the case should be reinstated; armhrskof all, that if the [PTO] said no, then
[Kopta] would have something in hand that daiere is nothing more than that they’re going to
do.” (Id. at 280). The PTO dismissed theviRal Petition on March 12, 20121d( at 281-82;
R.186-1, Schulman Dep. Ex. 31 at 11 57-60). On October 25, 2013, Kopta commenced the
Kopta Action. (R.178, Rule 56.1(8) Stmt. Facts  27).

B. Disclosures to MLM

When applying on December 27, 20t the 2012 Policy, Schulman did not disclose the
2008 Petition Dismissal, the 2008 Notice of Alanment, or the 2011 Revival Petition with

respect to Kopta. (R.1-2, 2012 Poli&®;178, Rule 56.1(a)(3) Stmt. Facts { 12).
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On March 28, 2012, Schulman left a voicemalViatM’s offices, stating that he needed
to report a claim. (R.178, Rule 56.1(a)(3) StAatcts 7 49). This veathe first time that
Schulman had ever reported, or attempte@port, any claim or incident to MLM.Id.). On
March 29, Schulman spoke with an MLM claiopgrvisor and reportes claim involving an
unnamed client and the PTO’s refusal to accept aigsvas part of a utilitpatent application.
(Id.). Schulman did not send MLM any writtelaim information, however, and—Dby letter
dated June 12, 2012—MLM denied coverémethe matter that he had reportett. {[ 50-51).

In particular, MLM observed that the factss—relayed by Schulmam March 29—indicated
that he “had knowledge of this claim, prio the submission of the Firm Information
Verification form and prior to the January2)12 effective date” ahe 2012 Policy. (R.185-1,
June 2012 Letter from MLM to Schulmah)MLM’s in-house claims aansel, who authored the
letter, “heard nothing further from or about Schulman until January 2014.” (R.178, Rule
56.1(a)(3) Stmt. Facts  52).

When applying on December 26, 2012 far 8013 Policy, Schulman disclosed only one
incident—the Kopta icident—as follows:

| have checked the “aware of claim” box #mn incident that took place in 2006.

At that time | was not aware that | had to repr| filed a patenapplication on-line

for the first time. The Patent Office lateformed us that the application drawings

had not been included (although to my recaoiteceach of the screens | reviewed during

the application process showed the drawiwgee included). Submitting the drawings

and getting a later filing dat@as not possible because the client had made the invention

public more than one year prior. | petition® have the drawings accepted under a rule
that allowed the drawings from a case fratmch priority was claimed to be accepted.

The petition was denied because the prianfgrmation was in the second paragraph of
the application rather than the first. | informed the client of the outcome. $ibjas [

6 Specifically, the letter noted: “However, in 2006, Yited a patent application online to the USPO, which was
stalled due to a lack of drawings included with theliapfion. You later submittedrawings from a provisional
patent. The patent application was then denied because no mention of the provisional patehidedsnrthe

first paragraph of the application, and was mentioned in the second paragraph only. Irllateezdly 2012, your
client decided that she wanted you to pursue the patent denial further, and you filed a pedtive the
application, which you later learned was filed too late¢hasexpiration for the petition for reconsideration was two
months after the original application denial in 2006d.)(
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sporadic contact with the client after that istyear the client askeme to see if anything
else could be done. | filed a petition to kevthe application to argue that the rule
concerning the placement of the priority inf@tion should be waived. The petition was
refused because the application had never bsgigned a serial number. | am not sure
how to handle this on ¢hrenewal application.
(R.124-3, 2013 Policy; R.210, Rule 56.1(b)(3)(B) Sthacts { 53). After confirming with
Schulman that this was the same incidenifbich MLM had denied coverage under the 2012
Policy, MLM issued the 2013 Policy. (R.178,IR%6.1(a)(3) Stmt. Facts 1 54-57; R.184-5,
Dec. 27, 2012 E-mail from MLM to Schulman).

On February 6, 2014, Schulman contacted M&M-house claims counsel and informed
her of the Kopta Action. He sent a copy af tomplaint four days later. MLM undertook the
defense of the Kopta Action under a full resdion of rights. (R.178, Rule 56.1(a)(3) Stmt.
Facts 11 68-70).

V. The ASICO Matters

A. Background

By July 2011, ASICO was a “major client” of Schulman, with over 200 active matters.
(R.186-1, Schulman Dep. Tr. at 46). Given tBishulman created a separate docket for ASICO
matters, which he prepared himself by changiagous entries as “things came in from the
patent office,” “so that, in theory, . each month when the new docket was printed out, it
included all the matters that had come in fiitve patent office[.]” (R.178, Rule 56.1(a)(3) Stmt.
Facts  17). Schulman sent thekkt sheets to ASICO, in patt, advise them on the status of
their matters, “including whier the matters had beeraabloned.” (R.186-2, Schulman
Request to Admit Response T 13)s a general practice, howeybe did not double-check the

accuracy of the docket sheets before sendiag tto ASICO, including with respect to

abandonment statusld( {1 18, 20). Nor did Schulman meriatize, in writing, ASICO’s
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decision to abandon a patent applicatidd. { 19; R.186-1, Schulman Dep. Tr. at 60 (“I didn’t
make a practice of writing to them and sayyou’ve instructed me to abandon case such-and-
such”)). Some ASICO matters “went alolmned because [he] didn’t notice they went
abandoned,” which “happened more than just a few times.” (R.186-1, Schulman Dep. Tr. at 61-
62). Schulman would then “investigate as toyt went abandoned, and . . . file a petition to
revive it.” (1d.).

The record reflects the following witlespect to ASICO Case Nos. 137, 176, 179, 180,
194, and 203:

1. Case No. 137 The PTO mailed Schulman a Notice of Abandonment, dated
December 2, 2008, with respect to a pasgqglication corresponding to Case No.
137. (R.186-2, Schulman Request to AdResponse 11 42, 47). The docket sheets
Schulman sent to ASICO in 2011, 2012, and December 2013 did not show the
abandonment of Case No. 13Td. ([ 47-48). ASICO did not advise Schulman that
it wished to abandon Case No. 13W. { 49). Schulman took no action with the
PTO with respect to Case No. 137 attes December 2, 2008 abandonment notice.
(Id. 1111 45-46). $ee alsdr.178, Rule 56.1(a)(3) @it. Facts 1 34-36).

2. Case No. 179 The PTO mailed Schulman a Notice of Abandonment, dated May 11,
2010, with respect to a patent applica corresponding to Case No. 179. (R.186-2,
Schulman Request to Admit Response 1B, The docket sheets Schulman sent
to ASICO in 2011, 2012, and December 2013 did not show the abandonment of Case
No. 179. (d. 11 27-28). ASICO did not advisel&gman that it wished to abandon
Case No. 179.1q.  29). Schulman took no actianth the PTO with respect to
Case No. 179 after the May 11, 2010 abandonment notateff Z5). Gee also
R.178, Rule 56.1(a)(3) Stmt. Facts 1 28-30).

3. Case No. 176 The PTO mailed Schulman a Notice of Abandonment, dated August
4, 2010, with respect to a patent apation corresponding to Case No. 176. (R.186-
2, Schulman Request to Admit Respofi§el5, 19). The docket sheets Schulman
sent to ASICO in 2011, 2012, and December 2013 did not show the abandonment of
Case No. 176.1q. 11 20-21). ASICO did not adse Schulman that it wished to
abandon Case No. 176d( 22). Schulman took no action with the PTO with
respect to Case No. 176 after fhegust 4, 2010 abandonment noticéd. {1 17-18).
(See alsdr.178, Rule 56.1(a)(3) Stmt. Facts 11 31-33).

4. Case No. 180 The PTO mailed Schulman a Notice of Abandonment, dated March 1,

2011, with respect to a patent applica corresponding to Case No. 180. (R.186-2,
Schulman Request to Admit Response {1882, The docket sheets Schulman sent
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B.

to ASICO in 2011, 2012, and December 2013 did not show the abandonment of Case
No. 180. [d. 11 37-38). ASICO did not advisel&dman that it wished to abandon

Case No. 180.1d. 1 39). Schulman took no actiwith the PTO with respect to

Case No. 180 after the March 1, 2011 abandonment notitef1(34-35). $ee also

R.178, Rule 56.1(a)(3) Stmt. Facts 1 37-38).

Case No. 203 The PTO mailed Schulman a Notice of Abandonment, dated January
19, 2012, with respect to a patent apgtiien corresponding to Case No. 203. (R.186-
2, Schulman Request to Admit Respofi§é2, 56). The docket sheets Schulman
sent to ASICO in 2012 and December 2013 did not show the abandonment of Case
No. 203. [d. 11 57-58). ASICO did not advisel&dman that it wished to abandon
Case No. 203.1q. 1 59). Schulman took no actianth the PTO with respect to

Case No. 203 after the Janua8;, 2012 abandonment noticdd. ([ 54-55). $ee
alsoR.178, Rule 56.1(a)(3) Stmt. Facts 1 59).

Case No. 194 In 2010, Schulman discovered haveérsight” in failing to file a

utility application based on a provisidragplication—corrggonding to Case No.
194—that “had a one-year lifespan.” .{R6-1, Schulman Dep. Tr. at 89-95; R.178,
Rule 56.1(a)(3) Stmt. Facts 1 39-40).

. Case No. 164 On December 2, 2013, Schulman e-mailed ASICO regarding a

docketing “mistake” for a patent apmiton corresponding to Case No. 164, for
which no “corrective action [was] avdike.” (R.186-1, Schulman Dep. Tr. at 215-
20; R.186-1, Schulman Dep. Ex. 22 (ASICCschulman: “Are we to assume that
there is no corrective action that dasmdone, due to your error?”)).

Other ASICO Cases Schulman did not advise ASO of the abandonment of 21
matters identified in a July 10, 2014 lettentsi® the lllinois Attorney Registration

and Disciplinary Commission (“ARDC)y ASICO’s new patentounsel. (R.186-2,
Schulman Request to Admit Response R899-2, July 10, 2014 Letter). ASICO
never advised Schulman that it wished to abandon these maltei%$68). Case

Nos. 179, 137, 180, and 203 were among the 21 matters so identified. (R.178, Rule
56.1(a)(3) Stmt. Facts 11 30, 36, 38, 59).

Disclosureso MLM

When applying for the 2012 Policy, Sciman did not disclose the 2008, 2010, or 2011

Notices of Abandonment mailed to him redjag Case Nos. 137, 176, 179, or 180. (R.186-2,
Schulman Request to Admit Response 11 72-A&)further did not disclose any facts or
circumstances concerning his 2010 discovery of a filing “oversighttectla Case No. 194.

(Id. 119 70-71). When applying for the 2013 PoliSghulman failed to disclose these items in
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addition to the 2012 Notice of Abandonmemiled to him regarding Case No. 208&. { 76;
see alsdR.1-2, 2012 Policy; R.124-3, 2013 Policy). In addition, when applying for the 2014
Policy, Schulman failed to disclose his Det@m?2, 2013 admission to ASICO of a docketing
error with respect to Case No. 16/R.186-1, Schulman Dep. Tr. at 348).

Schulman did report Case No. 194 to MLM in December 2013, when applying for the
2014 Policy. (R.186-2, Schulman Request to Addesponse 11 70-71). This was the first
incident involving ASICO that Schulman had eweported to MLM, as well as the only incident
that he reported during 2013d{ R.178, Rule 56.1(a)(3) Stmt. Facts { 61). In particular, he
disclosed an incident involving “ASICO IQ@”—Ilater determined to be Case No. 194—as
follows:

A provisional applicatiorior an invention was filed on September 28, 2007. No

utility application was subsequently fileth 2010 we learned that Company A had

filed an application in whit the client’s opinion was treame. The client also

informed me that the client and inventad disclosed the invention to Company

A and Company A had refused it. It wa@ecided to file a utility application

and seek an interferengethe Patent Office tdetermine inventorship.

The utility application was filed onugust 10, 2010 and is now in progress.

At a meeting in September, 2013 the case ehacussed and the client later asked

me for a memo with a proposed strategy response. Upplied the requested

information but the client has not yetedton my requests to file the papers

with the Patent Office.

The inventor had a written agreement with Company A at the time the invention

was made and the agreement obligated the inventor to disclose inventions to

Company A. Client has told me tadbmpany A refused the invention in writing

but has never provided a copyn® despite several requests.
(R.124-4, 2014 Policy; R.210, Rule 56.1(b)(3)(B) Stmt. Facts  62).
VI.  The Declaratory Judgment Action

Throughout January — April, 2014, MLMqgeested information from Schulman
regarding the “ASICO LC” matter referenced in his remal application for the 2014 Policy.

(R.178, Rule 56.1(a)(3) Stmt. Fad 67-70). On April 17, 2014, MLM'’s coverage counsel sent
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Schulman a letter (i) confirmingILM’s reservation of rights with respect to the Kopta Action
and asserting coverage defenses; and (ii) rerediLM’s request for information regarding the
“ASICO LLC” matter. (R.178-11, SherreXif. § 15; R.178-14, Apr. 17, 2014 Letter).
Schulman did not respond to the letter or oilge provide the requested information. (R.178-
11, Sherren Aff. § 17). On June 26, 2014, MLM instituted this action. (R.1).

Neither MLM nor its coverage counsetetved any further information about the
“ASICO LLC” matter until December 31, 2014. .(R8, Rule 56.1(a)(3) Stmt. Facts  72). On
that day, Schulman sent MLM an e-mail attaclimg, redacted notices of proceedings filed on
behalf of ASICO — one with the Office of Enb@ment and Discipline of the PTO (“OED”), and
the other with the ARDC. (R.185-5, Dec. 31, 2014 E-mail between Schulman and MLM).
MLM requested further information and agreaedndemnify Schulman in the ARDC and OED
proceedings under a full reservation of rights, sghsntly amending its pleadings in this action
to seek rescission and/oeaarations of non-coveragerfASICO claims under the MLM
Policies. (R.178, Rule 56.1(a)(3) Stmt. Facts 1§ 73-75). Schulman continues to practice patent
and trademark law without professal liability insurance. I¢. 1 79)/

LEGAL STANDARD

Summary judgment is approped'if the movant shows that there is no genuine dispute
as to any material fact and the movant istlatito judgment as a matter of law.” Fed.R.Civ.P.
56(a). A genuine dispute as to any material faistex “the evidence is such that a reasonable
jury could return a verdidor the nonmoving party.’/Anderson v. Liberty Lobby, Ine77 U.S.
242, 248, 106 S. Ct. 2505, 2510, 91 L. Ed. 2d 202 (1986). “The mere existsooeecafleged

factual dispute will not deat summary judgment.Bordelon v. Bd. of Educ. of the City of

7 After MLM declined to renew his policy for 2015, Schulman purchased an Extended Reporting Endorsement
(“ERE") under the terms of the 2014 Policyd.(@at { 78).
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Chicagq 811 F.3d 984, 989 {7Cir. 2016) (quotingAnderson477 U.S. at 247-48). In
determining summary judgment motions, “facts nhest/iewed in the light most favorable to the
nonmoving party only if thre is a ‘genuine’ dispute as to those factcbtt v. Harris 550 U.S.
372, 380 (2007). The party seeksgmmary judgment has the bundef establishing that there
is no genuine dispute as to any material f&ge Celotex Corp. v. Catre#77 U.S. 317, 323
(1986). After “a properly supported motion fomsmary judgment is made, the adverse party
must set forth specific facts showing tliatre is a genuine issue for trialknderson477 U.S.
at 255 (quotation omitted);ife Plans, Inc. v. Sec. Life of Denver Ins. @80 F.3d 343, 349 {7
Cir. 2015).
ANALYSIS

Count | (Policy Rescission)

MLM seeks rescission of the 2012 Pyglithe 2013 Policy, and the 2014 Policy under
Section 154 of the lifiois Insurance Code Section 154 provides, in part, that:

No misrepresentation or false warranty made by the insured or in his behalf in the

negotiation for a policy of insunae, or breach of a conditiah such policy shall defeat

or avoid the policy or prevent its attachimgiess such misrepresentation, false warranty

or condition shall have been stated in thegyabr endorsement order attached thereto,

or in the written application therefor. NMach misrepresentatian false warranty shall

defeat or avoid the policy unless it shall heeen made with actual intent to deceive or

materially affects either thecceptance of the risk or the hazard assumed by the company.
215 ILCS 5/154% see also lllinois State Bar Ass’n Mut. Ins. Co. v. Law Office of Tuzzolino &
Terpinas 389 Ill. Dec. 575, 27 N.E.3d 67, 71 (2015¥i¢st, the statement must be false, and

second, it either must have been made with arabictient to deceive or must ‘materially affect

the acceptance of the risk azard assumed by the insurerThe statute’s provisions are to

8 MLM does not seek rescission of the claims-made igslitissued to Schulman in 2003-2011, insofar as it is
undisputed that Schulman did not report any claim to MLM until March 2012.

9 Schulman does not dispute (i) the application of llliais, or (ii) the timeliness of MLM'’s rescission claims
under Section 154.
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be read in the disjunctive, so tlether an actual intent to deceiwea material
misrepresentation which affects @ttthe acceptance of the risktbe hazard to be assumed can
defeat or avoid the policy.1d. (citation omitted). “In other wrs, it is unnecessary for the
insurer to prove that a misreprasgion was made with the inteiotdeceive if it was material to
the risk assumed.1d. (citation omitted).

A. Misrepresentation

The Court first addressadether Schulman made a ne@igresentation in his policy
applications.See Methodist Med. Ctr. of lllinois v. Am. Med. Sec, B&F.3d 316, 319 (7th
Cir. 1994) (“Before a court may determine if a raesentation was made with actual intent to
deceive or was material, the court must finat a misrepresentation was made”). “A
misrepresentation in an applicatifor insurance is a statement of something as a fact which is
untrue and affects the riskadertaken by the insurerVirginia Sur. Co. v. Bill's Builders, In¢.
372 1ll. App. 3d 595, 604, 865 N.E.2d 985, 992 (3d Dist. 2007) (cRiaugliffe v. Int| Surplus
Lines Ins. Cq.194 Ill. App. 3d 18, 25, 550 N.E.2d 1052, 1057 (1st Dist. 1990)). A policy
applicant’s failure to disclose known facts whimight give rise to a claim may constitute a
misrepresentationSee Ratcliffe550 N.E.2d at 1057-58ge also MethodisB8 F.3d at 320
(“Incomplete answers or a failure to disclesaterial information on an application for
insurance may constitute a misrepresentatiben the omission prevents the insurer from
adequately assessing tligk involved”).

MLM argues that Schulman’s applications for the MLM Policies contained a number of
misrepresentations. In particular, with reggedhe 2012 Policy, MLM points to undisputed
evidence reflecting: (1) Schulman’s affirmativemesentation that he memorialized in writing a

client’s decision to abandon a patapplication, when, in practiche did not; (2) his failure to
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disclose the 2008 Petition Dismissal or the 2008ddaf Abandonment with respect to Kopta’'s
incomplete patent application; (3) his failuredisclose his receipt a&-mails from Kopta in
2011 asking for news of her apg@iton, including his belief thathe had been “coached” to send
those e-mails, and his subsequent filing ofRleeival Petition despite his belief that its success
was “extremely unlikely;” (4) his failure to diese a known filing errowith respect to ASICO
Case No. 194; and (5) his failure to disclosaratmnment notices mailed to him with respect to
ASICO Case Nos. 137, 176, 179, or 188pme of which—in light of ASICO’s undisputed lack
of knowledge or consent to theaatllonment—Ilater formed the bssif the ARDC investigation.
With respect to the 2013 Policy, MLM points t@l) Schulman’s continued and undisputed
failure to disclose the abandonment notices rdadehim with respect to ASICO Case Nos. 137,
176, 179, or 180, along with the known oversight camogrCase No. 194nal (2) his failure to
disclose the abandonment notice mailed to hith respect to Case No. 203 — another matter
about which he undisputedly failed to adws®ICO, resulting in the subsequent ARDC
investigation. With respect the 2014 Policy, MLM further pats to undisputed evidence
reflecting: (1) Schulman’s faite to disclose a known error which no “corrective action
[was] available” on ASICO Case No. 164; andi{®) continued misrepresentation regarding the
written memorialization of hislients’ abandonment decisions.

Even viewed in the light most favoratiteSchulman, the record supports a finding of
misrepresentation with respectdach policy in dispute. Schulman’s affirmative certification

that he had no knowledge of any circumstankascould result in claims—coupled with his

10 Schulman’s failure to recall the exact date on whieheceived these abandonment notices, moreover, does not
create a triable issue of fact regarding delive®ge Vincent v. City Colleges of Chicag85 F.3d 919, 922 (7th Cir.
2007) (“Evidence of mailing is evidence of delivery"Beg alsdr.219-1 (Stipulated Facts and Joint Legal
Conclusions between the PTO and Schulman, dated April 13, 2016) (stipulating, among other f&ctisy bimen

“did not inform [clients] of important [PTO] correspomabe regarding the applications” and “failed to timely
respond to [PTO] communications”)).
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undisputed and repeated omissions conceraanpdonment notices, petition dismissals, and
docketing errors, even aftershelients sent follow-up inquiries—prevented an adequate
assessment of insurance riskee MethodisB8 F.3d at 320. With spect to the 2012 Policy
and the 2014 Policy, moreover, a reasonabdigat would have understood that, by asking
about the written memorialization of aband@mndecisions, MLM wanted to know whether
Schulman, in fact, documented such decisid#is. non-truthful response meant that MLM “was
not able to correctly pricéhe insurance policy based on the risk it was undertakiSge Essex
Ins. Co. v. Galilee Med. Ctr. S,@15 F.3d 319, 323 (7th Cir. 2016).

Schulman’s chief counterargument—that he did not believe that any “claim” existed with
respect to Kopta or ASICO—does not convittoe Court to hold otherwise. “Whether a
misrepresentation occurred is determined diyjely, on the basis dhe facts known to the
insured at the time of applicatiorggardless of the insured’s seabjive belief as to the truth of
the representations.See W. World Ins. Co. v. Majercal®0 F. Supp. 2d 937, 941 (N.D. Ill.
2007) (citingRatcliffe 550 N.E.2d at 1057-58). Here, the application materials for the MLM
Policies asked whether Schulman was awaf@ ¢&ny claims or circumstances thaiuld
reasonably resulin claims or disciplinary actions[,]” di) “any claims or circumstances that
could resultin claims or disciplinary actions[.J(R.1-2, 2012 Policy; R.124-3, 2013 Policy;
R.124-4, 2014 Policy) (emphasis added). Neittause calls for the wholly subjective
evaluation of known facts by theswred. Rather, the language regsithe disclosure of “any”
facts that “could result” in eims or disciplinary actionsSee Ratcliffe550 N.E.2d at 1057-58;
see also Minnesota Lawyers Mut. Ins. Co. v. Lardtm 06-CV-074-WDS, 2007 WL 2688443,
at *9 (S.D. lll. Sept. 11, 2007) (claims-maddigies required actual kndedge of “facts which

could support [a] claim againshBured] for malpractice liabilitybut did not “require there to

22



have been an actual claim filed” against insurad¢prd Koransky, Bouwer & Poracky, P.C. v.
Bar Plan Mut. Ins. C.712 F.3d 336, 343 (7th Cir. 2013¥chulman’s subjective beliefs,
therefore, concerning (i) the time-barred natfrany malpractice claim arising from Kopta’s
patent application or from ASIQ Case 194, or (ii) the “understanding” he reached with ASICO
that, “if a case went abandonetig would attempt to revive @t his own expense, (R.186-1,
Schulman Dep. Tr. at 63-64, 220, 278-79), do notichthe Court’s analysis. Even construing
these beliefs as objective facts-eanstruction that the Courtmot obligated to afford, given
Schulman’s Local Rule 56.1 violations—the sumyn&cord supports MLM. In other words,
even viewing the evidence in the light most fabteao Schulman, the totality of circumstances
in December 2011, December 2012, and December‘20L81” have led to the demands and
disciplinary actions that ultimately ensued. Schulman’s arguments to the contrary ignore that an
applicant “cannot pick and chooa#at to tell his insurer, dake it upon itself to determine
whether the information it holdsgarding a change in circumstan@sonditions that may lead
to a future claim are material 3t. Paul Reinsurance Co. v. Williams & Montgomery,, Liid.

00 C 5037, 2001 WL 1242891, at *6 (N.D. Ill. Oct. 17, 2001).

Relatedly, Schulman’s undisputed failure¢ad the MLM Policies, and to understand
the meaning of the term “claim,” does not excuse his misstatements and omissions in completing
the application forms. lllinois law chargesiasured with “knowinghe particulars of the
policy.” See Nat'l Prod. Workers Union Ins. Trust v. Cigna Cosp5 F.3d 897, 903-05 (7th
Cir. 2011);Am. Auto. Ins. Co. v. B.D. McClure & Associates,,sh. 09 C 1589, 2011 WL
211204, at *4 (N.D. lll. Jan. 21, 2011) (“regardlessvbkther the insured ceived the policy, an
insured is typically charged witiotice of the contents of thesirance policy, especially if the

policy was available and the insured wasprevvented from readg it") (citations and
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guotations omitted). Here, the MLM Policiegatly defined “claim” to include not only a
“demand communicated to the [insured] for [damages,]” but also “any act, error or omission by
any [insured] which could reasably support or lead to a demand for [damages].” (R.1-2, 2012
Policy; R.124-3, 2013 Policy; R.124-4, 2014 Policiven Schulman’s undisputed failure to
review the policy language, hielief that a “claim” meant gal demand does not raise a
triable issue of fact precluding summagudgment in favor of MLM.

Schulman’s final argument—that his apption answers “were not made to mislead
MLM” (R.208, Response Br. at 3)—likewise does preclude a finding omisrepresentation.
Under lllinois law, “a misrepresgation, even if innocently madean serve as the basis to void a
policy.” Essex815 F.3d at 32Ratcliffe 550 N.E.2d at 1057 (“A material misrepresentation
will avoid the contract even though made throughtakie or good faith”). “In other words, it is
unnecessary for the insurer to prove that a misseptation was made with the intent to deceive
if it was material to the risk assumedllinois State Bay 27 N.E.3d at 71. Because MLM relies
on the “materiality” prong, the Court need not evaluate Schulman’s intent. Accordingly, having
found that Schulman made various misrepresemsin applying for the MLM Policies, the
Court turns to the materiality analysis.

B. Materiality

To evaluate materiality under lllinois lasgurts employ “an objeie test that asks
whether a ‘reasonably careful andkifigent’ underwrite ‘would regard the facts as stated to
substantially increase the chances of the event insured against, so as to cause a rejection of the
application.” Essex815 F.3d at 324 (citin§mall v. Prudential Life Ins. Ca246 Ill. App. 3d
893, 896-97, 617 N.E.2d 80, 83 (1st Dist. 1993)). Testimony from the insurer’'s underwriter may

be used to establish materialiti.
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Here, MLM submits an affidavit from itsnderwriter, averring that MLM would have
declined to renew the policies, “at a minimum, would have required substantially more
premium for the greatly increased risk,” hadh@man responded truthfully on his applications.
(R.178-2, Aliotti Aff. 1 23, 36, 47). That conclusion is consistent wetipttlicies themselves,
each of which informed Schulman that his applaragtatements “are material as this policy is
issued in reliance upon the tnudf such representations.” (R.1-2, 2012 Policy; R.124-3, 2013
Policy; R.124-4, 2014 Policy)See also Esse815 F.3d at 324 (analyzing a similar
“representation in application” provision addeming omissions “sufficiently material to
warrant rescission”). While “the materiality @imisrepresentation isdinarily a question of
fact, summary judgment is appropriate where thee@presentation is gich a nature that no
one would dispute its materiality Methodist 38 F.3d at 320. Here, Schulman introduces no
evidence or argument to counter the reasonafdecince of materiality. Indeed, his conduct led
to MLM’s exposure in the Kopta Action andtine ARDC and OED proceedings involving
ASICO and other clients. Thus, “it borderstha surreal to think that the nondisclosure was
immaterial.” Essex815 F.3d at 324. Even viewing the faut the light most favorable to
Schulman, the Court finds that he made matemiatepresentations in his application for the
2012 Policy, the 2013 Policy, and the 2014 Policy. Accordingly, the Court grants MLM its
requested rescissionlief under Section 154.

Il. Counts Ill and V

Having found that MLM is entitled to seind the MLM Policies, including the ERE
issued under the 2014 Policy, the Court gramsrsary judgment in favor of MLM on Count |
of the Second Amended Complaint. The Galaéclares that th€lLM Policies provide no

coverage—and MLM owes no associated defemsedemnity obligation—to Schulman with
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respect to any claims, suits, or disciptinavestigations oactions thereunderSee lllinois
State Bay27 N.E.3d at 74-75 (“the issue is the effeicthat misrepresentian on the validity of
the policy as a whole”)f1G Ins. Co. v. Reliable Research C228 F. Supp. 2d 921, 927 (S.D.
ll. 2002), aff'd sub nom334 F.3d 630 (7th Cir. 2003)The misrepresentation on the
application through which the insurgeeks rescission need notrblated to the claim for which
the insured eventually seeks coverage”). Githes disposition, th€ourt denies as moot
MLM'’s motion for summary judgmeras to Counts Ill and V, bothf which seek the same relief
as Count | — specifically, declaration of non-coveragmder the MLM Policies.
CONCLUSION

For the foregoing reasons, the Court grants Plaintiff's motion for summary judgment as
to Count | of the Second Amended Complaird declares the policsein dispute to be
rescinded. (R.176). The Court denies as moot Plaintiff’s motion as to Counts Ill and V and

preserves the status hearing set for October 11, 2016.

Dated: September 19, 2016 ENTERED

A&

AMY J. ST.(gvg
UnitedState<District CourtJudge
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