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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Patrick D. Kallenbach )
)
Plaintiff, )
)
V. ) No. 15CV 50120
) Magistrate Judge lain D. Johnston
Carolyn W. Colvin, Acting )

Commissioner ofocial Security,

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

Plaintiff Patrick D. Kallenbaclrings this action under 42 U.S.C. 8405¢jallenging
the denial okocial securityisability benefitsAt issue is whether the administratieau judge
was justified in discounting plaintiff's allegations of persistent and séaariepain.

BACKGROUND

In June 2012, pintiff filed his disabilityapplications, claiming back pain as his chief
complaint! He was then 48 years old and had worked number of years as a fork truck
operator, truck loader, and general laborer, among other jobs, includingeatestint as a body
shop mechanic and a five year stint as a laborer in a warehouse. R. 206, 258.

On September 19, 2014haaring was held before the administrative law judge (“ALJ").
Plaintiff testified abouhow his ongoing pain would make it difficult to work. To quote from one
of several descriptions, plaintiff stated the following:

Well, I've been having just terrible hip and back pain, numbness, and when | go to

lift my leg up some of the times, my leg won't lift high enough and I'll trip on steps

and sometimes rocks. Just a terrible back pain, shoots down my legs, down to my

feet and sometimes straight up my back and my musgldgen up so tight from all
that it gives me headaches, just terrible pain, back pain and leg pain. Constant

! This appeafocuses orhis backrelated painbut it should be noted that he has alleged other issues, p&bsps
seriousjncludingsleep apnea, obesity, and carpal tunnel syndrome.
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pretty much, I'm in pain 24/7, sometimes it gets really bad where | havetto try

crawl. There’s been times when | tried to call and stand up just to go to the

bathroom and can’t do it. It's just terrible. It gets frustrating.
R. 37-38 Hetestified that he even had pain while sitting and thiatritides while he is doing
tasks. R. 42, 45he cannotWatch one movie without getting up or hurting so hadhe ALJ
asked plaintiff whether his doctor had recommended surgery or other treatamenpdaintiff
stated that his doctor “mentioned surgery” and was “talking about sending [him] to doptor
and then a neurologist.” R. 47.

Dr. RonaldSemerdijian testified as the impartial medicglezk?® His testimony proved to
be central to the ALJ’s decisioAlthoughDr. Semerdjianacknowledged that plaintiff's back
symptomshad existed “for a long period of time,” he also noted ‘hghat’s absenis a pattern
of physical findings, objective physical findings.” R. 50. He then reviewethdukcalrecord in
some detajlpointing out many normalr mild findings onexams or testsuch as plaintiff being
able to walk 50 feet without any assistive device and having a normal heel to tbtegd#o
noted that there were some abnormal findings, such as limitation in range arf widthe
lumbar spine andomepositive straight leg raising testsis conclusion was as follows:

| think [plaintiff] would be capable of sitting six of eight hours, standing and

walking, if I went purely on the neurologic exams, I'd have to give him six of.eight

If I include the history, I'd have to sayo of eight.

R. 54.There was a brief followap by about the second half of the opinion and the reference to
plaintiff's “history.” Dr. Semerdjiarstatedthat plaintiff'songoing pain wa§ ust something not
supported by significant objective evidence.” R. 54.

Plaintiff's counsel then asked Dr.8erdjian abouthe opinion of Dr. JuligGantiago,

plaintiff's treating physician in 2014, wh@pleted a twgage form opining about various

limitations of plaintiff (e.g. missing four days a month of work) that, if credited, would mean that

2Heis board certified in internal medicine and pulmondisease. R. 48.
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plaintiff was disabledDr. Semerdjiandentified two points of dagreement. First, he believed
that Dr. Santiago overestimated plaintiff's lifting abilities. Unlike Dr. SantiBgoSemerdjian
believed that, “if [plaintiff has] that much disodort in his back, lifting 50 pounds occasionally
and 25 frequently [] is beyond his capacity.” R. 58. Secbadpted that Dr. Santiadsted
lumbar disc disease as plaintiff's impairmént thenclaimed that plaintiff hadingering and
handlinglimitations.Dr. Semerdjian explained| can’t draw any relationship between lumbar
disc disease and compromise in one’s ability to feel, handle.” R. 59.

On November 24, 2014, the ALJ found plaintiff not disabled. The ALJ ftluaid
plaintiff had the severe impairmerds“degeaeratve disc disease; bilateral osteoarthritis of the
hips; [and] allegations of chronic pain and obesity.” R. 12. The ALJ found that plaintiffi@ad t
residual functional capacity to do light workhe baic theory espoused by both the ALJ and
Dr. Semerdjian, was thataintiff's claim of “extreme pain” wadisproportionate” to the
“generally mild to moderate diagnostic findings with relatively benign clinicairexations.” R.
20. The other main ratioleawas that plaintiff's treatment had been conservative and limited.

DISCUSSION

A reviewing court may enter judgment “affirming, modifying, or revershggdecision
of the [Commissioner], with or without remanding the cause for a rehearing. 4.

8 405(g). If supported by substantial evidence, the Commissioner’s factual findings ar
conclusive. Substantial evidence exists if there is enough evidence that would edlasonable
mind to determine that the decision’s conclusion is support@ideardson v. Perales, 402 U.S.
389, 399-401 (1971). Accordingly, the reviewing court cannot displace the decision by
reconsidering facts or evidence, or by making independent credibility deétionis Elder v.

Astrue, 529 F.3d 408, 413 (7th Cir. 2008).



However, the Seventh Circuit has emphasized that review is not merely a tabijer s
Scott v. Barnhart, 297 F.3d 589, 593 (7th Cir. 2002). A reviewing court must conduct a critical
review of the evidence before affirming the Commissioner’s deciBighstadt v. Astrue, 534
F.3d 663, 665 (7th Cir. 2008). Even when adequate record evidence exists to support the
Commissioner’s decision, the decision will not be affirmed if the Commissionsmadoduild
an accurate and logical bridge from the evidence tadhelusionBerger v. Astrue, 516 F.3d
539, 544 (7th Cir. 2008).

In this appeal, plaintifraisesa series of arguments attackimgone way or anothethe
ALJ’s central finding that plaintiff's pain allegations were not credible. Biaalleges thathe
has“consistent, continuous, and sevegen all the timez—anassertion which, if believed,
would mean he could not work a faitne job. The Governmerdrgueghat the ALJ properly
found that thesallegations were essentialxaggerated and uelevablegiventhe objective
evidenceln simplified terms, this case pits objective evidefatkegedlymild) against
subjective allegation@llegedly severe)

This is not an uncommon scenario, nor an easy question to ahawas.follow awell-
knowntwo-step process in assessing pain allegatiSses20 C.F.R. 8404.1529At stepone, the
ALJ must determine whethénere is objective evidenslowng thata claimant has a medical
impairment that “could reasonably be expected to produce the paiftiis means that
“statements about [a claimant’s] pain or other symptoms will not alone establiahilitys 1d.
However, if the ALJ finds thahe claimantloes have such an impairment, then the inquiry at

steptwo shiftsto the degree of the pain, specifically its intensity and persistence. Ataibes s

3 See Carolyn A. Kubitschek and Jon C. Dubncial Security Disability: Law and Procedure in Federal Court, at
p.463(2016 Ed.)X“Despite the significance of pain to proving disability, pain is a comfditlegal and factual
issue in Social Security cases. The compld)itlerives in part from the complexity of pajjBack pain, a common
impairmentin people seeking disability hefits, is particularly hard to describe and quantjfy.”
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the ALJ should consider all the evidence, including both objective and subjective eyvakence
well as the medical opiniorand activities of daily livingAlthough objetive evidence may still
be considered at this stagemnay not be used by itself to find theatlaimant’s allegations are
not credible. The regulation states the followirfgee will not reject your statements about the
intensity and persistence of yquatin[] solelybecause the available objective medical evidence
does not substantiate your statements.at (c)(2)? The word “solely” is importanSee
Promega Corp. v. Applied Biosystems, LLC, No. 13 C 2333, 2013 U.S. Dist. LEXIS 154690, *31
(N.D. ll. Apr. 4, 2013).

This leads to plaintiff's firsand most general argumenthich is that the ALJ violated
this rule. The Court is not persuaded. To be sure, the ALJ relied heavily on the objective
evidence, as it was discussed often and at lemglargeemphasis given to this one line of
argument, by both the ALJ and the medical explrs rais@ question as to whether tAeJ
may have been influenced bglepticism aboutnsupported pain allegations. Howeuscause
the ALJ did not exclusively rely on this evidence and did address other types of eyithsc
argument standing alone is not enough for remand.

The Court next considemaintiff's remainingthree argumentsvhich focus on the
ALJ’s other rationalesupposedly providing additional support to the conclusions derived from
the objective evidenc®laintiff first argues that the ALJ failed to follow the treating physician
rule in giving Dr. Santiago’s opinion “limited” weighthe Court agrees. &eatingphysician’s
opinion is entitled to controlling weight if it is supported by medical findingssodnsistent

with other substantial evidence in the record. 20 C.F.R. 8404.1527{di@e v. Colvin, 743

* Numerous Seventh Circuit opinions have criticized ALJs for violatingrtihés See, e.g., Pierce v. Colvin, 739

F.3d 1046, 104%0 (7th Cir. 2014) (an ALJ many not simply reject pain allegati@tause they are “unsupported
by significant physical and diagnostic examination resultdgitinez v. Astrue, 630 F.3d 693, 697 (7th Cir. 2011)
(“[tlhe etiology of pain is not so well understood, or people’s pain thrdstsa uniform, that the severity of pain
experienced by a given individual can be ‘read off’ from a medical report”).
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F.3d 1118, 1127 (7th Cir. 2014). If the ALJ does not give the treating physician’s opinion
controlling weight, the ALJ cannot simply disregard it without further analgsisipbell v.
Astrue, 627 F.3d 299, 308 (7th Cir. 2010). Instead, the ALJ must determine what specific weight,
if any, the opinion should be giveMoss v. Astrue, 555 F.3d 556, 561 (7th Cir. 2009). To make
this determination, the ALJ must apply the checklist of factors set forth in 20.G.F.R
404.1527(c)(2)Meuser v. Colvin, Case No. 16-1052, Slip Opinion at 13 (7th Cir. Oct. 3, 2016)
(contention that ALJ followed the checklist is “frivolous” because the ALJ “did mottion any
[checkKlist factors] when evaluating” the medical opinid@gmpbell, 627 F.3d at 308 (referring
to the factors as a “required checklisEailure to apply chedist is reversible errofl.arson v.
Astrue, 615 F.3d 744, 751 (7th Cir. 2010) (ALJ disregarded checkiikiss, 555 F.3d at 561
(“the choice to accept one physician’s opinions but not the other’'s was made bydthatiAdut
any consideration of the factooutlined in the regulations”). Similarly, ALJs commit reversible
error by simply stating that they considered the checklist without showingrméuogsions that
they did, in fact, consider therSee Campbell, 627 F.3d at 308.

Here, the ALJ failedo follow this process. fie ALJdid not explicitlyfollow the first
step, nor did hexplicitly analyze the checklish the second step. It is true that the ALJ did not
ignore Dr.Santiago’s opinion and provided several arguments to justify the concllibiens
thus not a case where the ALJ conducted a perfunctory analysis. Hodespate this fact, #
Court takes the view that an explicit analysis is still requiseelDuran v. Colvin, 2015 U.S.
Dist. LEXIS 101352, *8-9 (N.D. lll. Aug. 4, 2015). Ew if the Court allowed an implicit
analysisjt would still remand because the ALJ failecanidress several issues.

The ALJ never considerecven implicitly,the length and nature and extent of the

treatment relationship (the first two factons) reviewing the recorgdthis Court is not clear how



many visits plaintiff had with Dr. Santiagoor thetime parameters of the relationshgithough

it seems to have ganin thesummer of 2014Likewise, the ALJ never discussed the degree of
specializationf(fth factor), neither as it pertains to Dr. Santiago or Dr. Semerdjiba.récord is
undevelope@nd unanalyzed regarding these factors. It may be that, after fudtseafa
developed, these factors proviseresupport for the ALJ’s opinion. But eghway, it is
important that they be explicitly considered.

As for the remaining factors, the ALJ and medical expert did point to two alleged
inconsistencies in Dr. Santiago’s opinion, thus arguably invoking the third and fourth factors
(supportability ad consistency)But even here, the analysis is not clearly spelledrorgt, Dr.
Semerdjian’sonclusion thaDr. Santiago overestimated plaintiffiting abilities is based on
theassumption that plaintiff lit‘'much discomfort,” which seents support plantiff's theory of
the case and to be tension with Dr. Semerndin’s overarching belief that plaintiff's pain was
not severe. Second, the ALJ and medical exquertiuded that degenerative disc disease could
never cause fingerg or handling problems. This conclusion may be valid, though it was not
explained. This point aside, the Court notes that the record contains euitsngaintiff had
recurringwrist problemsSee R. 15 (*He disclosed a history significant for carpal tunnel
surgery”). tis possible that Dr. Santiago’s conclusion was based on this evidence. Third, the
ALJ discounted Dr. Santiago’s opiniohecause heelied onplaintiff’'s “subjective reports of
pain alone."However,the record fails to support that Dr. Santiagled only on self-reports or
whether he merelselied on thermalong with objective evidencsuch ashis physical
examinatios. It is not improper for a treating physician to consapatient’s history anself-
reportsasonepart ofthe overall asessmentee Pricev. Colvin, 794 F.3d 836, 840 (7th Cir.

2015) Korzeniewski v. Colvin, 2014 U.S. Dist. LEXIS 51004, *21 (N.D. lll. Apr. 14, 2014 (“All



diagnoses, particularly those involving mental health conditions, require cotisil@fahe
claimant’ssubjective symptoms.”);udwig v. Colvin, 2014 U.S. Dist. LEXIS 42289, *30 (N.D.
lIl. Mar. 27, 2014) (error to reject treating physician opinion when doctor relied uponimaare t
just subjective complaintshsofar as this Court can tell, neither Dr. Santiagoangrofthe
many other treating doctors eaarcused plaintiff of malingeringzourth, the ALJXstated that he
believedDr. Santiago’s opinion was based on his “probabsh to assist his patient.” &h
argumendoes not appear to be based on amcmete evidence bgeems toestmore on the
generalizechssumption that all treating physiciaare prone tdend the evidence in favor of
their patientsHowever, this assumption is countepremiseof thetreating physician rule
which is that (albther things being equal) a treating physician’s opinion desgreater weight
than other opiniondf acceptedthe ALJ’s rationalevould flip this foundational assumption on
its head.

Plaintiff's secondargumentttacks the ALJ’s conclusion that plaintiff's treatment history
was inconsistent and conservative. Plaintiff complains that the ALJ failedyt@kgplore his
explanationglack of insurance and financial problen@) this history. The Coudgrees with
this argument.tlis wellestablished that an ALJ has a duty to first ask a claimant about, and then
explore a claimant’s explanations regarding, treatment inconsistebsdé3erce, 739 F.3cht
1050 (an ALJ cannot “rely on an uninsured claimant’s sgegagment history to show that a
condition was not serious without exploring why the treatment history was t@naf}, 539
F.3dat679 (“although the ALJ drew a negative inference as to Craft’s crediloity his lack
of medical care, she neither gtiened him about his lack of treatment or medicine
noncompliance during that period, nor did she note that a number of medical recort=dreflec

that Craft had reported an inability to pay for regular treatment and medicine.”)



The ALJhereconcluded thiplaintiff's treatment was “limited and conservative
consisting of'some intermittent encounters with a primary care source and several engergenc
room visits.” R. 21. The ALbelieved that plaintiff “managed” with medicat®aloneThe ALJ
rejected plantiff's explanation forhisinconsistent treatmetased on the following reasoning:

There is suggestion that limited finances and a lack of insurance prevented him

from getting more specialized treatment, and while the undersigned is certainly

sympatheti to problems accessing appropriate care, the claimant now has

Medicaid coverage. Although the claimant attended a neurosurgical consultation,

he was not deemed a candidate, and other more conservative interventions were

recommended. However, the claimhas not yet pursued aqtleerapy, weight

loss or met with a pain management specialist as has been suggested. Frgthermo

the frequency of the claimant’s emergency room visits has decreasedaaighyfi

thus suggesting that he was using the emergeroey ho lieu of a primary care

source. One would expect given the claimant’s reports of intractable pairethat

would require frequent emergency treatment for pain control independent of his

insurance status; however, thesenly one such encounter sinoe got a medical

card in late 2013.

R. 21.Plaintiff assertghatthe ALJ’'s main argumestthatplaintiff got Medicaid coverage+s
flawed because he “only first began receiving Medigaid May 12, 2014” and thabeforethis
time, he had “no money, no insurance and did not even have enough finances for his child
support” and that, after this timlee became “very active” in seeking treatm@&t. #10 at 12.

The argumenis that for the majority of the treatment periedch{ch according to the ALJ’s
summary of the evidence was from January 2008 until sometime around Augyspladt#f

had no such coverage. The Court finds #ngumengpersuasive, and the Government’s response
brief offers no substantive reply.

Relate to the above point, the Court notes another point of comadhrithe ALJ’s
reasoning. The ALdistinguishedbetween frequent emergency room visits before Medicaid

coveragerersusan allegedirop-off in visitsthereafter The ALJ then concluded thtis showed

that plaintiff's preMedicaidemergency room tripsere notevidence of serious painh&re are



several flaws in this reasoning. For one thing, the fact that plaintiff weiné enhergency room
buttresses his general claim thatlacked insuranceFor another thing, the Alalssumed that a
person with serious ongoing pain would be a frequent visitor in the emergency roas.tBeit
Seventh Circuit has explained, this is a dubious assum@ibomasv. Colvin, 732 F.3ed 702,

709 (7th Cir. 2013) (“a person suffering continuous pain might seek unscheduled treatment if
that pain unpredictably spikes to a level which is intolerable, but otherwise why arould
emergencyroom visit be sensible? Unless emergency treatment can be expected to result in
relief, unscheduled treatment in fact makes no sergeefiphasis in original)

One final point about this line of argument. The ALJ’s explanation quoted above
arguably gives the impression that plaintiff did not seek out any sereaiment. But as the
ALJ’s opinionitself summarizes, plaintiff was takirgnumber of medicatiorfsyet, in the
analysis portion of the opinion, the ALJ glossed over the fact that multiple doctarsueartio
prescribe a slew of meditons. Moreover, the ALJ also asserted, in conclusory fasthian,
plaintiff was managing adequatedy these medicationBut it is not clear what evidence
supporedthis conclusion. The ALJ did not cite to any doctor’s note, and plaintiff himself did not
make such a statemenjust the opposite, he consistently complained about the pain.

Plaintiff's third argument concerns a less prominent part of the Alekssion Plaintiff
argues thathe ALJimproperly discountethe third party statements from fisncé and friend

The ALJexplained his decision as follows:

® This point is further supported by the narrative portion of&h&'s opinion,which described how plaintiff told
doctors that he had problemestting treatmentSee R. 17 (“He did not follow up with a neurology referral due to

loss of job and lack of insurance”); B8 (plaintiff “admitted that he did not have a primary care physician because
no one would accept him without insurance”). These statemenésmade in reaime during doctor visits and not
merely raised for the first timat the administrativeearing.

® See, e.g. R. 17 (‘He was givera Medrol Dosepak and Vidin for an acute exacerbation of low back pain”); R. 18
(plaintiff was told “to take Naproxen Flexeril and use ice daily”); R. 18€X&ril and tramadol were refilled”); R.

18 (“The claimant was provided prescriptions far®d and Flexeril and discharged home”); R. 18 (“Dr. Santiago
assessed degenerativecdilisease, provided a Toradol/Norflex injection and prescribed a conolpimti

gabapentin, tramadol and Flexeril”)
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The claimant’s fiancée Barbara Alvarez and his friend, Michael O[Nliedéo

drafted letters indicating that the claimant’s quality of life has declined over time

due to this back pain and that he can no longer fish and rideshacseities that

the claimant previously enjoyed (Exhibit 13E). While the claimant and his friends

have described some activities that appear significantly limited, any reported

degree of limitationsannot be verified with a reasonable degree of ceéytdins

also difficult to attribute the alleged degree of limitation in claimant’s activities of

daily living to the claimant’s medical condition, as opposed to other reasons, in

view of the relatively weak medical evidence to that effect and otherdacto

discussed in this decision.
R. 20-21 Plaintiff argues that ih explanation is vaguend containsnonsensical” boilerplate
that has been criticized/lthe Seventh Circuit and district cour@se Thomasv. Colvin, 534 Fed.
Appx. 546, 551 (7th Cir. 2013ALJ’s explanation that the claimant’s alleged daily activities
“cannot be objectively verified with any reasonable degree of certainty"neasensical’and
ignoredthe claimant’s daughter’s statemennfirming hisallegations) Schrock v. Colvin, 2015
WL 364246, *4 (S.D. Ind. Jan. 27, 2015) (“the ALJ simply ignored that the claimant provided a
third-party statementin this case one was provided by Ms. Schrock’s mother—corroborating
the claimant’s testimony”Shelley v. Colvin, 2014 WL 1653079, *7 (S.D. Ind. Apr. 23, 2014)
(“wife’s corroborating testimony makes this case nearly identicéhdmas”).

The Government does not dispute that the ALThmmas used “similar language” afid
the ALJ hereimplicitly conceding thaThomasis on point. The Government speculates that the
reason that plaintiff no longer fished or rode hoksesdue to“limited finances.” Dkt. #18at
16.Not only is this argument speculative, it also vietatheChenery doctrine because the ALJ
never relied ornt. The Gavernment finally notes that the ALJ considered other factors, notably
objective evidence, in theverallanalysis. While true, this point overlooks the critical issue,
which is whether there is confirmatory evidemcaddition to the objective evidenc&he

Seventh Circuit hastatedthat reports from claimanendfrom family and friendshould note

ignoredsolely kased on a generalized suspicion about their lack of verifialséeBeardsley v.
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Colvin, 758 F.3d 834, 837 (7th Cir. 2014) (hatevemncertainty may exist around such self-
reports is not by itself reason to discount theatherwise, why ask in the first place?”).

In conclusion, the Court notes that the ALJ and medical expert pointed to evidence and
arguments thatisevalid questions about whether plaintiff's baxdated pain was as severe as
he claimsStill, for the reasons noted above, this analysis is not complete. However, in
remanding this casdhe¢ Court is notlictating anyparticular outcome nor holding that the ALJ’s
reasos, if more fully explained, cannot be relied on in a future analysis.

CONCLUSION

For these reasonglaintiff's motion for summary judgment ggantedthe government’s

motion isdenied, and the case is remanded to the Commissioner for further proceedings

consistent with this opinion.

Date: October 11, 2016 By:

lain D. johnston
United States Magistrate Judge
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