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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Mae Merriweather )
)
Plaintiff, )
)
V. ) No. 15CV 50143
) Magistrate Judge lain D. Johnston
Carolyn W. Colvin, Acting )
Commissioner of Soci&ecurity, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Mae Merriweathebrings this action under 42 U.S.C. 8405(g), challenging the

denial of social security disability benefits.
BACKGROUND

In the spring of 2011, plaintiff filed her applications for disability insurance beraefd
supplemental security income. She alleged a disability beginning January 1, 2009, and
complained about high blood pressure, bronchitis, emphysememlarged heathyroidism,
and kidney proldms R. 48. Insofar as this Court can tell, there was no mention of what is now
the centrafocus of ths appeal—namely,dizziness and fainting.

On May 19, 2011, Dr. Vidya Madala, an agency doctor, reviewed plaintiff's reaodds a
concluded thathe abovdisted problems did notenderplaintiff disabled because she could,
among other things, stand or walk six hours a day. R. 52.

On Oct. 26, 2011, DK.P. Ramchandani examined plaintiff and her medical records.
Plaintiff presentedvith shortnas of breth, lifting difficulties, a chronic cough, and lumbar pain.

R. 611. There is again no mention in this repbdany problems with dizzinessd in his
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review of systems, Dr. Ramchandani nateat plaintiff denied syncope (the medical term for
fainting). R. 612. Dr. Ramchandamministered a pulmonary test measuring plaintiff's scores
technical areas such as FEV1 and F¥A€.concluded that she had the following conditiofiy
“COPD in a patient with history of tobaccoism”; (2) “Arthralgifitbe lumbar spine”; (3)
“uncontrolled hypertension in afent with history of proteinuria”; and (4) “Statp®st
thyroidectomy for multi nodular goiter currently on replacement therapy.” R. 613.

On November 3, 2011, another agency doctor, Dr. Marion Panepinto, reached basically
the same conclusiamsdid Dr. Madala earlier in the yedfx. 8A.

On August 8, 2013, a hearing was held before an administrative law(jidge
Plaintiff was represented Iner firstcounsel Plaintiff was then 59 years old and wiasng with
her daughters, one who was 33 years old and the other 15 ye&@holéstified that her
problems began in January 2009, which was her onset date, when sheXpsgamncig
problems breathing and walking, aslixas dizziness and faintin§he did not knowhat caused
her breathing problems, although she had been diagnosedmptiysemaAs of January 2009,
she was getting dizziness “maybe twice a wesld the episodes lasted “about 30 seconds.” R.
16-17.At the date of the hearindugust 2013), she was having these episodes “about four times
a monthy” and they still lagtd about 30 seconds. R. 17.

The ALJnext asked plaintiff about her recent work activity. In 2011 and X2,
worked out of her hommaking and selling dinners to people who would come by and pick them
up. She worked on average 25 hours a week and was on her feet most of tAstinmethis
same periodife. 2011-12), she received unemployment compensation. From June 2008 to
January 2011she worked as a sales associate at Walmhere she was on her feet the whole

time except for breaks.



The ALJ next questiongalaintiff about daily activities. She testified that she speost
of her day “laying down.” R. 23. Shestified that shdid not do any cookingnd that her
daughteiprepare the mealsShe last did laundry three or four months ago and last swept around
the house six months ago. Skentto the store about 3 times a month. Although stendt
walk much, except for an occasal visit to the corner store, her doctors advised her to walk to
keep her blood pressure dowimeSstated that she hiasr blood pressurehecked when she goes
to the doctor andt Walmat and thait has been “pretty steadyR. 28.She was takingarious
medications for her blood pressure. When asked whether there were any period$ ishetdid
not take her medications, she testifibdt there wered few times like in 2011 that | really
didn’t have the money to really get them.” R. 30. Bagbeen a smoker since age Hhe has
uses an inhaler twice a day on averdyg does not hawgse a nebulizemachine

Later in her testimony, plaintiff testified that she had an MRI recentlyraticer
doctors told her that “the blacking out was strokes.” RTB& testimony seemed to surprise the
ALJ as he interjectedWait a minute, nothing of that’s put in the record. Are we missing
something?” R. 37. Plaintiff responded that she went to the doctor just the preeskend
that was whemer doctor told her that she hddtle bitty strokes.”Id. This information was
apparently also new to plaintiff's counsel. The ALJ and counselabesed thathese new
recordsshould be provided to the ALJ after the hearifige ALJ seemed frustrated that the
records were not provided earligzglling plaintiff the following “You got to give your lawyer a
head’s up, ma’amR. 38.

About a month after the hearingaintiff's first counselsubmitted the missing records
from the Crusader Clinic along with a letter explaining what he considered ignifecant

about them. R. 340-41. Counsel focused on a spirometry study and argued that it showed that



plaintiff had breathing problems. Counsel made no argument regarding strokes iog fainti
problems. Nor did counsel make any request a folipirearing or ask for a new medical
opinion.

On February 28, 2014, the ALJ issued his opinion finding plaintiff not disabled. The ALJ
found that plaintiff had the following severe impairments: “arthralgias of luspae and left
shoulder, history of carpal tunnel syndrome, chronic obstructive pulmonary disedB)(CO
hypertension, history of hyperthyroidism, status post thyroidectomy, hstatyronic kidney
disease (CKD)history of renal calculi, obesity (BMI 35) and tobacco abuse.” RTI92 ALJ
found that plaintiff did not meet any listing. ldpecifically considered whether she rhisting
3.02 that is based on FEV1 values #melspirometry test. Plaintiff does not challenge this
finding on appealThe ALJ found that plaintiff had the residual functional capacity to do light
work subject to certain limitation¥he ALJ’s rationales are discussed below.

On March 31, 2014, plaintiff'8rst counsel wrote a letter to the Agency seeking a review
of theALJ’s decision. In this letter, counsel again focused solely ois¢lues‘related to
[plaintiff's] chronic obstructive pulmonary disease.” R. 207. There was no mehtory
problems with dizziness or fainting, nor any reference to the MRI or to possdkesstr

DISCUSSION

A reviewing court may enter judgment “affirming, modifying, or revershggdecision
of the [Commissioner], with or without remanding thesmator a rehearing.” 42 U.S.C.

8 405(g). If supported by substantial evidence, the Commissioner’s factual findings ar
conclusive. Substantial evidence exists if there is enough evidence that would edlasonable
mind to determine that the decision@nclusion is supportabl&chardson v. Perales, 402 U.S.

389, 399-401 (1971). Accordingly, the reviewing court cannot displace the decision by



reconsidering facts or evidence, or by making independent credibility deétionis Elder v.
Astrue, 529 F.3d 408, 413 (7th Cir. 2008).

However, the Seventh Circuit has emphasized that review is not merely a tabiger s
Scott v. Barnhart, 297 F.3d 589, 593 (7th Cir. 2002). A reviewing court must conduct a critical
review of the evidence before affirming themaissioner’s decisiorkichstadt v. Astrue, 534
F.3d 663, 665 (7th Cir. 2008). Even when adequate record evidence exists to support the
Commissioner’s decision, the decision will not be affirmed if the Commissionsmabduild
an accurate and logicalidge from the evidence to the conclusiBetger v. Astrue, 516 F.3d
539, 544 (7th Cir. 2008).

In this appeal, plaintiff (now representedadlifferentattorneyfrom the same law firjn
argues that the ALJ made two significant errors. Rinst ALJ allgedlyfailed tofully discuss
evidence relating tdizziness and faintingsecond, the ALJ allegbdimproperly evaluated
plaintiff's credibility.

Before addressinthhese arguments, the Court will summarize the Government’s
argumentss they form a backdrop to these two arguments. The Governmentthakes
following four interrelatedoverarching points. First, the ALJ relied on two state agency doctors
(Drs. Madala and &epinto) who opined that plaintiff was able to work. Seconthtgfehas
not submitted any medical opinion supporting her claimed limitatibmsd, it is plaintiff's
burden to bring forward evidence establishing that she is dis&e=?0 C.F.R. § 404.1512(a)
Eichstadt v. Astrue, 534 F.3d 663, 668 (7th Cir. 2008) (“The claimant bears the burden of
producing medical evidence that supports her claims of disability. Thasrtiestrthe claimant
bears the risk of uncertainty, even if the reason for the sparse recordlisasiong lapse of

time.”). Fourth,because plaintiff was represented by courbeke is a presumption that



plaintiff's best arguments were rais&de Pepper v. Colvin, 712 F.3d 351, 367 (7th Cir. 2013)
(“Pepper failed to satisfy her burden [of proving that she was disabled]. Eupasiallytue
considering Pepper was represented by counsel throughout the pendency of the psfeeding
Skinner v. Astrue, 478 F.3d 836, 842 (7th Cir. 2007).

With these points in mind, the Court turns to the first signifiedleged erragrwhich is
thatthe ALJfailed to fully discuss her dizziness and fainting. Plaintiff makes sevessrle
included arguments. She first argues that the ALJ “did not make a conclusion about the
frequency of Ms. Merriweather’s episodes of dizziness/fainting.” Dkt. #12 at 4evéowas
plaintiff recognizes, the ALJ accurately summarized plaintiff's allegatwout thefrequency of
these episodesAlthough plaintiff suggests that an expliiitding about frequency should have
been made, plaintiff never statgbat the allged frequency was so that the Court does not even
know if the frequency was different and newéfers alarger argument as to why an explicit
finding on this precise issue would have tec differentresult.Plaintiff nextcomplains that the
ALJ simply“recounted the chronological history of treatment and highlighted any portions of the
records that did not mention the episodés.This assertion is true in that the ALJ noted the
many times irthe record in which plaintiff failed to complain about fainting or syncopet
plaintiff does not explain why it would be wrong to point out and rely on these Taetg.

generally support the ALJ’s conclusion thatgh issues weret so serious as to prevent

1 SeeR. 93 ALJ: “She had dizziness twice a week. The episodes lasted 30 seconds and she would los
consciousness. It still ppaens now, about 4 times a month for 30 seconds each time.”). This summaajedgc
conveys plaintiff's testimony that, in January 2009, she was having ¢épésodes twice a week, but that in August
2013 it was four times a montfThough not explicitycommented on by the ALJ or the partidss seems to be a
drop-off in frequencya point thais in tension wittplaintiff's portrayal of her problems agrsening

2 e R. 93 (5/22/08 hospital visit: no “syncopal type episodd®’93 (2/8/08 emeency room visit: “There were
no reports of loss of consciousness or of syncopal type episodes”); R. 94 (12/1780%iditct‘no recorded report
of syncopal or syncopal like episodes”); R. 94 (9/10/10 hospital visit: “no repsyncopal like episodes”); R. 94
(1/3/11 doctor visit: “no reports of syncopal like episodes”); R. 94 (9/14/11 ddgstor‘no report of syncopal or
black out like episodes”); R. 996 (10/24/11 visit: “Claimant reported no history of syncopal or black out like
episode”); R. 95 (8/2/13 visit: “no report of syncopal like or black out episydes.
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plaintiff from working. Moreover, in this same summary, the ALJ also inclgdegdrainstances
when plaintiffmade these types obmplaints® Though nofully articulated plaintiff's

argument seems to be that thewremore such instances and that the ALJ ignored them. The
problem with this argument that other than the visits just before the hearing (discussed
below), plaintiff does not cite to any evidence that the ALJ supposedly ignoredjsandtithis
Court’s job to rummage through the 725-page record to try to find such autBeeity.S. v.

Dunkel, 927 F.2d 955, 956 (7th Cir. 1991) (“Judges are not like pigs, hunting for truffles buried
in briefs.”).

This leads to plaintiff's primary faintingelated argument. She argues that the ALJ
ignored evidence in the Crusader records submittedhgastng. Raintiff argues that these
records “showed ischemic changes, which corroborates Ms. Merriweathertesthat her
treating providers at Crusader clinic had found that the MRI shidweexduse of her episodes.”
Dkt. #12 at 4 (emphasis aglt). This argument is not persuasive for several reasons.

First, although not raised by the Government, it nonethéhegertant tonotethat
plaintiff's counselat the administrative hearimgver raised thessrgumeng now being made by
his current counseRs described abovér. Esmond submittetivo letter briefs both focusg
on therecentlysubmittedCrusader recordand both raisingpecific evidencéased arguments
as to why plaintifivasdisabledBut neitherraised ag issue about plaintiff's possible strokes
causing the fainting episodes. The first coundalisire to raise taseargumens suggestsot
only that he did not consider them significant, but algglains why the ALJ malyave chosen

not to discuss them in great detéit the Government points out, the Seventh Circuit has held

3 SeeR. 95 (3/18/13 visit: “claimant complained of recurrent ‘blacking out Waiss of consciousness™); R. 95
(7/12/13 visit: “complaint of three episodes of dizziness since cldisrast visit').
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that “a claimant represented by counsel is presumed to have made his best casesb&ldre th
Sinner, 478 F.3cat 842.

Second, contrary to the impression cre&gglaintiff, the ALJdid not ignore thge
recordsHe summarized #m in a paragraph, describiptpintiff's three visits to Crusader on
July 12th, July 26th, and August 2hds for the July 12th visit that plaintiff relidgeavily on
now, the ALJ noted that plaintiff complainedtbfee episodes of dizziness since her last visit
but that there was rloss of consciousness. As for the August 2nd visit, the ALJ observed that
plaintiff complained about various problems but “[tlhere was no report of syncopal like
blackout episodes.” R.95. However, the bulk of the paragraph focusbd spirometry test
(which, by the way, was normal), which is the issue flaggethé¥irst counsel

Third, although it is true that the ALJ did not specifically mention the issueoékstand
their possible relationship to fainting episodes, plaintiff has not pointed to any medicalaevide
supporting helay-personspeculation that this information was significain.recap, plaintiff
has not submitted the MRI report its@ffact the Governmenbmplains abouf)but instead
relies on the twgpage Progress note written by Dr. Silva about plaintiff's July 12, 2013 office
visit. Plaintiff’'s entire argumenmntestson the following passage in the section entitled History of
Present lliness:

Pt hashad about 3 dizziness episodes since last¥/#$id Brain MRI done

recently. She denies new symptoms on ROS. MRI shows righ[t] maxillary sinus

opacity aad mastoid air cell opacityghronic ischemic changesin brain.

R. 709 (emphasis addedlaintiff reliesparticularlyon the five-wordtalicized phrase.

However, as the Government points élgre is nthing in this twepage report

* The substantive portion of these records consists of 10 pages.-R1304

® |t appears, based on the hearing testimony, that the lagtefisited to here was in MarcR. 37. Thiswould mean
that plaintiff had three dizziness episodesoaghly three monthg frequency of one per month, which is even less
than the fouttimes-a-month frequency she testified as having at this.time

8



suggesting that Dr. Silva himsdlélieved that the MRinding—"chronic ischemic changes*

was significant. In the secti@ntitled” Assessmentshe made no reference to ischemic

changes, to strokes, or to dizziness or fainting, but instead focused on plaimiffgisiand

chronic obstructive pulmonary diseaté&ewise, in the section entitléd reatments,there is no
reference to any of tHainting-relatedissuesDr. Silva did not recommend (insofar as this Court
can tel) that plaintiff be tested further or be given any specific treatment foedllggokesin

light of all the above, the Court finds that the ALJ did not err in how he addressed these issues.

The other alleged significant error, according to plaintiff, & the ALJ erred in the
credibility analysis. Plaintiff makes threpecific complaints the ALJ misinterpreted plaintiff's
daily activities, wrongly faulted her for having treatment gaps and not taking medications, and
improperly noted that she had failed to quit smoking. In its response brief, the Government
basically concedgdor the sake of argumertt)at the ALJ’s handling of these igs may have
been flawedbut argues that th&l J’'s determinatiorshould be upheld because thereaiher
valid reasons supporting the conclusion.

Before aldressing tlese other@asonsthe Courtfirst briefly notes for the sake of
perspective thahe ALJ’s alleged threerrors are not obvious in every instance, nor especially
egregious in this Court’s viewirst, plaintiff argues that the ALJ overstated daily activities
by stating, for example, thahe could prepample meals even thoughestestified that her
daughter did all the cookin&. 24. But plaintiff fails to note that the ALJ’s statememnat based
on the Function Report (Ex. 5E) that plaintiff herself completed and on which she checked the
box “Yes” as to whether she could prepample meal§.R. 299. Second, as foeatment gaps,

plaintiff is correct that the ALJ should haggplored more fully possible difficultieshemay

® Although not relied upon by the ALJ, it is worth noting tine2011 and 2012 €. after the disabilityonset date),
plaintiff was running a business out of her home selling meals to oftiessvould suggest that she could not only
prepare meals for herself but also for many ofaeriliesat the same time.

9



have had seeking treatmefte Pierce v. Colvin, 739 F.3d 1046, 1050 (7th Cir. 2014) (an ALJ
cannot “réy on an uninsured claimant’s sparse treatment history to show that a condition was not
serious without exploring why the treatment history was thit'the same time, the only

difficulty plaintiff testified about was thavere®a few timesin 2011 when she did not have the
money to get her blood pressure medications. R. 30. So it is an open question as to whether these
difficulties were commensurate with the alleged treatrgaps. Third, as for the point about

plaintiff not quitting smoking, plaintifargues, based dRousey v. Heckler, 771 F.2d 1065, 1070

(7th Cir. 1985)thatit was improper for the ALJ to rely on this fact because thas£'no

evidence supporting that [plaintiff's] breathing would improve if she quit smokinkf."#12 at

5-6. Perhaps plaintiff is right about there being no connection, but this point is far from ¢bvious
especiallygiven that plaintiff hagemphysemandgiventhatin July 2013she was specifically

told that cigarette smokingas theprimary issueshe needetb addressR. 706.

In any event, this Court need not further consider these points besagis@ccepting
plaintiff's arguments, the Court agrees with the Governrieitthe ALJ’'s other reasons were
sufficient to support the credibility determination. Nlegnificantly, & discussed abovihe
ALJ found that the medical evidence, including the lack of complaints about syncope, did not
support plaintiff's allegations. Moreover, no doctor provided an opisuggestinghat, even
with all her limitations, se was incapable of workintn fact, she was advised to exercise more.
As a separate badditional reason, the ALJ noted that plaintiff had worked in two fairly
significant jobs (both requiring standing on her feet) during the same tintach she claned
she was disabled and could do not much more than lie in bed. In making these arghments, t
Government relies heavily on two Seventh Circuit csaisit argues are “nearly identical” to

this case. Dkt. #17 atg{citingHalsell v. Astrue, 357 Fed. Appx. 717, 722-23 (7th Cir. 2009)

10



(“Not all of the ALJ’s reasons must be valid as longrasigh of them are”)andKittelson v.
Astrue, 362 Fed. Appx. 553, 558 (7th Cir. 2010)). In her reply brief, plaintiff did not even
attempt to distinguish these twosea, both of which affirmed the ALJXsedibility finding, nor
did she cite to any contrary cases supporting her arguments.

For the above reasons, the Court is not persuaded by plaiatiffuments. As the
Governmenhasemphasized throughout its resige brief, it is plaintiff's burden, especially
when represented by counsel, to show that she was disabled. This burden was not met here
Moreover, if this Court were to remand this decision based on the fanetatgd evidence
submitted after the heag, it would be unfair to the ALJ because plaintiff’'s counsel at the time
never alerted the ALJ to the existence of this argument, one that was not obvioull nor we
documented nor supported by any medical opinion.

CONCLUSION
For these reasons, plaintiff's motion for summary judgment is dethiedjovernment’s

motion isgranted and the decision of the ALJ is affirmed.

Date: Octobel7, 2016 By: \\X_/

lain D. Johnston =
United States Magistrate Judge
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