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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Alexander M. Novak )
)
Plaintiff, )
)
V. ) No. 15CV 50236
) Magistrate Judge lain D. Johnston
Nancy A. Berryhill, Acting )

Commissioner oSocial Security,

Defendant.

MEMORANDUM OPINION AND ORDER

Plaintiff Alexander Novakvasfound to be disabled shortly after birth, and has been
receiving Supplemental Security Income bengiitse therf When he reached age 18, as
required by Social Seaty regulations, his eligibilityvasre-determined under adult standards,
and he was founldy an administrative law judge (“ALJ”) t@o longerbe disabledPlaintiff now
argues that the ALdrongly concluded he could work fuilme despite hi®orderline
intellectual functioning and leg problems. As explained below, a remand is cequitgther
develop the record regarding several unresolved issues.

BACKGROUND

On December 9, 2014, a hearing was held befmdt J.Plaintiff and his mother were
presentbut they were not represented by counBeé ALJ informedplaintiff that hehad the
right to an attorney who would “only get paid if you win.” R. 55. After plaintiff and his nmothe
both answered thalaintiff waswilling to go forward without an attorney, the ALJ asked that

they sign a waiveand they each did sBee Ex. 17B.

1 Nancy A. Berryhill has been substituted for Carolyn W. Colvin. IRecCiv. P. 25(d).
2 This finding wasapparently based andiagnosis of spina bifidé&ee R. 87, 90.
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The ALJ then asked whethglaintiff whether hénad been given “a CD witfhis] file on
it.” R. 58.When plaintiff's maher answeretlyes” the ALJ stated that she “really need[ed] Alex
to be answering this.” R. 58laintiff stated that they hdzken given a diskche ALJ asked
whether heor his mother halleenable to operit and see the contents. Plaintiff answéirenl”
Id. The ALJ summarizedn very general terms, the type of documents on the disk and dsked
plaintiff had any objections to thefalaintiff answered “noandthe records were admittéato
evidence

After these preliminaries, the Algliestioned plaintiff, asking first about recent doctor
visits. After a few questions, plaintiff's mothetarted answerg the questionsihe ALJ
eventuallyasked about a notation stating that when plaintiff was a senior in high school,
someone suggestdaht he talk to a social workabout what to do when he graduated.
Plaintiff’'s mother explained that this visit never happened because the wonmamwemwdirm
with [plaintiff] and he kind of [] shut down and he stopped talking to her [] completely.” R. 62.
Thereafter, the@ollowing back and forth then ensued between the ALJ and plaintiff's mother

Q Were you part of those discussions [with the social worker]?

He’s my baby and

A Correct. | was.

Q So what kinds of things was she discussing?

A She just said he’s 18 now and you cannot be in this discussion.
Q Well she’s got a point.

A | know. It —

Q S0 you—

A

Q

| know but — he’s your baby.



A Right. Yeah.

Q He’s also a man.

A | know. | understand that.

Q And what you as a family need to decide is how’s Alex going to function
for the rest ofhis life? Is he going to be on disability for the rest of his life
or is he going to try and get some help to figure out if there’s some kind of
job he could do or not? You knowtean—

A | mean— and | understand what you’re saying, but | guess you could say
I’'m one of these overprotective mothers.

Q Well | understand. If | had a kid with spina bifida, | would be extremely
overprotective as well.

A Just because of ahe surgeries he had on his head and —

Q All right.

A I mean he almost died on us once so —

Q But that was a long time ago.

A | know it was, but he’s still —

Q That was-

A | know, I'm just overprotective | guess | —

Q Yeah. And the gestion as a mor and I'm not a therapist so | can’t pursue
this very far, but as a mom, lots of moms have problems with their kids,
and our goal as parents is to give our kids the tools they need to function at
the greatest level they can.

R. 62-63.

Plaintiff’'s mother stated that she let plaintdke acollege auto mechanic®urse but
thathe failed the class “because he couldn’t understand it.” R. 64. This answer prom@#ed the
to ask whether they had talked to anyone in the disabilities affides collegeand the

following colloquy ensued:



Q

o » O » O
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O

A
Q
A

Q

o » o » O >

[] Did you talk to the 504 [] office for students with disaimebtat the
college?

McHenry County said that they didn’'t — the McHenry County College said
they didn’'t have somebody. | don’'t know if they did, but they told me they
didn’t have somebody towith his special needs.

Well but see- | thought, | could be wrong, but | thougitery college-

| thought the same thing. | thought so too.

-- was required to have an office. Whas the name of the college?

McHenry County. MCC.

The special needs program at McHenry County College is blah blah blah.
They have a special needs office.

Well they gave me the wrong information.
I'm just saying. | went ther.

| know.

There’s a special needs offiee

Okay.

-- who offers services to students who have a documented learning,
physical, psychological —

Okay.

-- or other barrier to learning. Every school has it. So obviouslther
you didn’t ask the rightgople—

Maybe.
-- or they didn’t get — you didn’t get the right answer.
I’'m all for what he wants to try, what he wants

Okay. I'm just saying-

3t is unclear what the ALJ means by stating that she “went there.” i coetin that she was a graduate of this
school. But another possibility, based on the previugstionjs that she loo&dup the college’s website and was
reading it while talking to plaintiff.



A Right. And you're —

Q -- there’s an office there.
A -- probably right and | probably didrnt
R. 64-65.

The ALJ nextasked plantiff’'s mother whether they had considered the state office of
vocational rehabilitation. When plaintiff's mother statad,” the ALJ asked for a piece of paper
so she could giveerphone numbers and addresSdse ALJ stated thahe vocational
rehabilitation site “should have referred [plaintiff] to” a program to help hamsition from high
school to work. R. 66T'he ALJreiteratedo plaintiff’'s mother thatyou’ve got to get Aéx [] the
help he needs.” R. 67. The ALJ further explained as follows:

And the help would be getting him properly tested as an adult and finding out if he
can work, either independently or if needs such close supervision that he can only
perform what thegall sheltered workBut if he can only perform sheltered work,
they have programsmaybe you'e familiar with them- at Goodwill [] or the

Answer Center. [] Where they take people with special needs who can’t perform
job without a lot of support.[] But even if someone can’t perform a job on their
own, they should’t be sitting at home all day. They should be having [] one of
those jobs.

Because if he gets tested and put in one of these programs, then if | don’t continue
your benets, he’ll be able to establish that either he can work independently and
we’re right, or that he was tested and can’t and you can refile gad know? If |
continue his benefits, it’s still useful information. [] Either way. Because you don’
want Alexsitting at home [] for the rest of his life.

R. 68-69.
In response to th statementplaintiff's mother volunteered that plaintiff had workkea

a brief period atompany called Turtle Wax but was let go “because he couldn’t stand a long

period of time” because of leg problems. R. 69. The ALJ asked what the doctor haddndicate



about his legs, and plaintiff's mother stated that tivegWere to get him inserts thgo in his
shoes.” R. 69The ALJpointed out that they never got the inserts, and the ALJ observed that
plaintiff has ‘been seHimiting, because he’s afraid of pushing himself.” R. Plhintiff's
mother responded as follows:

His friend paid for him to join a gym with him. But this friend is reallyat’s like

his early Christmas present. So hine-gym is maybe a fiveninute walk from us.

So he goes to the gym and he has people help him, you know, with his legs and |

don’t know what — they hang on, you go up and down. He’s been going to the gym

and trying to straighten out his —
R. 71.The ALJnextquestioned plaintiff directly abotitesegym activities Plaintiff stated that
he went to the gym two to three times a wael worked out his legs and arms. dpecifically
worked out on a treadmill for 16 minutes, and then did 80 reps on one leg machine and 80 reps
on anothetegmachine. He then worked out his arms, although he did not state what these
activities involved He estimated that hetook an hour or an hour and a half. He statedttbat
showered after every workofitHe stated thate took a cold shower to “loosen up my joints.”
R. 73.The ALJresponded that a “[h]ot shower would be better than a cold shower.” R.i4. Th
led to a discussion about the merits of a hot versus a cold shower. The ALJ asked for input from
the medical and vocational experts. fsgchologicakexpert statedfor example, thaa hd
shower “is a lot more comfortable, too, I'd sald”

After this digression, the ALJ returned to plaingfjob at Turtle Wax. Plaintifktated
that he started this jabh December 2012 and quit in the middle of January 2013 because he “had
to do a lot of squatting, because we had to clean the fddting cars.” R. 75. At the end of the
work day, his back hurt and his knees cramped up. After this experience, he looked for simple

jobs and found one at Jewel. He had been working there since September (which would mean

roughly three months at the time bethearing). Havorked four or five hours three or four days

4 Plaintiff's matherseemed to question this assertion, but stiendi get a chance to explain why.

6



a week. R. 767 ('l bag, | bring the carts in, and if they need méoiang] the hand baskets |
get the hand baskets.The ALJ asked whether plaintiff received special supervision. Plaintiff
answered:l do all the[] same as the other baggers but there’s people that watch me. Like the
[manager], she watches me and the other people.” R. 77. Plaintiff testifid tthak not think
he could do tis job full-time because his back and legs vaolirt too much from standing. He
worked during a busy time in Thanksgiving and his back started hurting from the extra w
The ALJ asked what he did when his back started hurting. He stated that heievdaldn and
that he was told by his uncle thaaKing Advil or like Ibuprofen it’s just going to stop working.”
R. 78.This statement prompted the ALJaxplainwhy the uncle’s advice was wrong. Here
again, the ALJ solicited the advice of {®ychological expert, asking him which organ (liver
versus kidneys) was damaged by taking too much Tylenol. Dr. Carney stated tlsathieé wa
liver, and the ALJ offeretierviews on Tylenol dosage, pain tolerance, and related maitezs.
this explanation, plaintiff's mother stated: “Thank you for explaining thatrto’tR. 79. Then
the questioning of plaintiff ended somewhat abruptly.

The ALJ next called Michael Carney, a psychologes an impartial medical expefhe
ALJ began by asking the following questiofCognitively, emotionally, what do we have?” R.
79. Dr. Carney answered as follows:

Again.? the only — there’s been no treatment for him psychologically. They just —

the comments from the school were that he’s very shy and tends to try to give up a

little easily and tends to withdraw, slow to trust others. But in terms of diagnosis of

impairments that fall under a 12.02, there’s son@ scores are in the borderline

intellectual function area. They're in the kind of high seventies. What was most

noticeableor most salient is the low processing speed index. So he does things
slower than other people but his actual scores, generally, besides that one are

® The endings so abrupt that itaises a question as to whether the transisriptompletebut neither side has
suggested that there was any problem.

® The word “again” at the start of his testimony also raises a questigedifier some portion of the testimony was
not included in the transcripr whether there as @ parte discussion between the ALJ and Dr. Carney off the
record, which, if true, would raise a host of other issues
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decent. So that's the most noteworthy of the various subtests and the IQ tests. So

when he took the CE test in June of '12, he didn’t get an access one diagnosis at all,

he just got the borderline intellectual functioning, and again, the processing speed
index score really is what dragged his scores down. So his IQ scores lgeareral

you know, in the highange in the seventies, actually.

R. 79-80. Dr. Carney was asked by the ALJ whether plaintiftieetriteria ofListing 12.02.

He answered by stating that plaintiff had mild limitations in activities of daily livingsacdl
functioning and moderate limitations in concentration, pace, and persistéadatter

conclusion was based on various teststaadheicomments that plaintiff was6t finishing
assignments timely or tending, perhaps, to get frustrated” and “[g]iving upeontR. 811In
respnse to the ALJ’s comment about plaintiff being able to do simple and routine@asks,
Carney statethe following: “And certainly he can’'t do paced activity. He’s not going to keep
up with his peers in terms of doing things [] in a quick fashion.” R. 82. In total, Dr. Carney’s
testimony covered approximately three pages of the transcript.

The ALJ next called the vocational expetis testimony waslsobrief. Heanswered a
hypothetical (one essentially matching the ALJ’s later RFC formulatiotingthatthere would
be jobs as hand packager, cafeteria attendant, and mail d¢terlstated that these jobs could not
be done if the employee were off task over 20 percent of theHiim¢estimony also covered
approximately three pages of thartscript.

On January 22, 2015, the ALJ found plaintiff not disabled. The ALJ found that plaintiff
had the following severe impairments: “borderline intellectual functionimgyhéstory of spina
bifida and hydrocephalus, status/post successful shunt.” R. 24. The ALJhatipthintiff did
not meet either Listing 12.02 or 12.05. The ALJ found that plaintiff had the residual functional

capacity (“RFC")to do light work subject to certain restrictions, including that héiféted to

simple, routine and repetitive tasks with no fast-pace or strict production quotas, antrheet



end of day requirements.” R. ZIliroughout the opinion, the Alréturred repeatedly to the
following four assertions thageemed to serve as cathexplanations for every leggliestion
(1) plaintiff worked partime at Jewel bagging groceri€®) plaintiff worked out athe gym for
an hour and a half two to three times a wé8kplaintiff did othermiscellaneous activities
specifically taking his sister to school, making simple meals in the microvede@ning his
room, going to the park occasionally, using a computer to talk with friends, and ajtendin
church’ and (4) plaintiff “responded appropriately and with adequate memory and concentration
throughout the hearing.” R. 26.

DISCUSSION

Plaintiff raises four argumentser remand (1) the ALJ failed to fully develop the record;
(2) the ALJfailed to prgerly evaluate whether Isatisfied listing 12.05% (3) the ALJerred in
the credibility analysisand (4) the ALJ’s mental functional capacity finding kedkubstantial
support.The Court finds that the first argument, which incorporates much of the other three
arguments, requires a remand.

In assessing #failure-to-develop-therecordargumentthere is a preliminary issue.
Plaintiff argueghatwaiver of counsel was not valid because the ALJ did not fully inform
plaintiff about al the ramificationsbearing on this decision. The Government arghasthe
ALJ both adequately informed plaintiff and also obtained a written waiver. Inglis ptaintiff
argues that the written waiver was insufficient because thedAldot give plantiff time to read
it and basically told him to sign iThis issue is significant only on the question of whothas
burden of proofHowever,the Court need not resolve this issue because, even if plainttfidras

burden of proof, the Court finds ththe ALJ failed to adequately develop the record.

" These activities were taken framwritten Function Report completpdesumably by laintiff’'s mother.Ex. 12E.
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The ALJ has a duty to develop a full and fair record, and thisislotgpre exacting if
plaintiff is pro se. Nelmsv. Astrue, 553 F.3d 1093, 1098 (7th Cir. 2009). This duty requires the
ALJ to “scrupulously and conscientiously” probe the relevant factd;is required to
supplement the record, as necessary, by asking detailed questions, ordenogahddit
examinations, and contacting treating physicians and medical sources &t ezlyligoral
records and informationlt. An ALJ’s failure to fulfill this “special duty” is a good reason to
remand to allow additional evidence to be developéempson v. Sullivan, 933 F.2d 581, 586
(7th Cir. 1991)In Thompson, theplaintiff argued that theZZminute hearing “was too short to
develop the record” and that the ALJ’s questioning of the plawéaff “superficial” and failed to
address several of hisental problems adequatelg. In remanding, the Seventh Circuit noted
that it was important fathe ALJ to elicit both favorable and unfavorable facts. In shorbré
thorough questioning” of thelaintiff was requiredld. at 587. The Seventh Circuit notétht the
duty to carefully develop the record is “even greater” when the claimant has a mental
impairment.d.

This Court finds that many of the same conceansedin Thompson are present here.
Before consideringlaintiff's specificargumentsseveal preliminary points should be noted.
First, the hearing laste88 minutes, and the transcript is @ges. However, these figures are
overstated because they mask the factdidat issues ate up a significant chunk of time. As
describedabove, the ALJ engaged in several digressions, such as the hot-skeosuscold
shower debatelso, the first part of the hearing addressed the waiver-of-counsel issue.
Thereafter, thé&LJ addressed several issuekating to findinggovernment resoursdo deal
with plaintiff's problems. The bottom line is thifwe substantive portion of plaintiff's and his

mother’s testimony ageredroughly nine pages out of the 33gearanscriptSee R. 69-77.
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Secondthis Court is concerned about the effdrt ALJ'svariouseditorial comments
may have had on plaintiff and his moth&ne ALJ repeatedlyffered strong opinions, and did
so right at the start of the hearing before any testimony was. d@st notably, the ALJ
guestioneglaintiff's motherabout whether she was doing the right thing in seeking disability
benefitsfor her sor® The ALJalsoseveral times expressed doubt about the truthfulness of
statements plaintiff's mother madsuch as her claim that the community college was unable to
help her son. Although th&LJ’'s comments likely were well meaninggghcould have inhibited
plaintiff and his mother in presenting their case and, in particular, might havetimeade
reluctant to speak upthey believed the ALJor the two expertamade any inaccurate or
misleading statements.

Third, and relatedlythe ALJdid not take an active role @liciting testimony from
plaintiff and his mother to ensure thdgspite theipro se statustheywere able to fully tell their
side of thestory. The ALJnever explicitly offered plaintiff or his mother a chance to ask
guestions of the experts or to discuss any issues not previously addthesatdan a brief
guestion at the very end of the hearing whevas clear thagveryone was ready to lea\r. 85
(“ALJ: Any other questions or comments? WTN: No. ALJ: Let us go off thedétofhe
ALJ also, in general, did not ask open-ended questi@isnight have prompted plaintiff or his
mother to offeradditionalinformation that may havbeen reluctant to shar&here werefor
example, no questions asked about plaintiff's daily activities, even though thatat.ihlthe
opinion placedyreatweight on plaintiff's daily activities as describedtie written function

reportfrom 2012.

8 e, eg., R. 63 (“what you as a family need to decide is F@Wlex going to function for the rest of his life? Is he
going to be on disability for the rest of his life or is he goingy@ndget some help to figure out if there’s some
kind of job he could do or not?"). (“lots of moms have problems with théids, and our goal as parents is to give
our kids the tools they need to function at the greatest level”); Re§8r('if someone can't perform a job on their
own, they shouldn’t be sitting at home all day.”).
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Fourth,the plaintiff hada mental impairmenthat caused him to process information
slowly. This problem likely made it more difficult for him &peak up and point out any possible
inaccuracie®r misleading impressionk is true that plaintiff’'s mother was there to assist him,
but she was not a lawyer. Moreover, at several points, the ALJ explicitlgt shateshe wanted
hear directly from plaintif.

With theseconsiderations in mind, the Court turns to the speig§icesaised by
plaintiff. The two main substantivesuesn this appea(at least, according to plaintiffre
whetherhe met all the technical requirements of Listing 12.05 and whether the ALJ properly
incorporated all of hismitations into the RFGormulation Plaintiff argues that the ALdither
overlooked oinsufficiently analyzed these issugsd that these failures stemmed from the
ALJ’s failure to develop the record. Plaintiff argues that the ALJ should hagéaned botlhe
psychological expert, Dr. Carney, and plaintiff himself, more thoroughly abouet igsees.

Listing 12.05. Plaintiff complains thaDr. Carneywasnever asked tanalyze what
plaintiff believes is a key issue in this appealamely,whether hanet Listing 12.05This
listing, which was amended after the ALJ’s ruling, contains multgdeirementsThe parties
herefocus on two of themthat the claimant mustavedeficits in adaptive functioning amdust
have a fullscore 1Q between 60 and 70.

As for the fird requirement, it is undisputed that Dr. Carney was never asked about, nor
explicitly addressed, whethplaintiff had deficits in adaptive functionintn the opinion, the
ALJ also did not explicitly address this requiremdifite Government arguglsoweve, that the
ALJ implicitly analyzed this requirement bptingthat plaintiff “worked part time, went to the
gym independently, took his sister to school, made simple meals, cleaned his room, used a

computer to talk to friends, and attended church.” Dkt. #23 at 8. Although it is undeniably true
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that the ALJ placed great weight on these facts, mentioning them at aimgstuenen the
opinion,theproblem is that ALJ never explicitly discusdealv these facts satisfied the adaptive
functioning requiremeniMoreover becausaeither Dr. Carney n@ny other expert gave an
opinion about this specifiequirement, the ALJ’s analysis was not backed by any medical
opinion? In sum, the ALJ’s analysis of this requirement is incomplete and vague, a problem tha
could have been avoided if Dr. Carney had been adikectly about it.

As for thesecond 12.0%equirementt issue Dr. Carneywas neveasked aboutnor did
he discuss, plaintiff‘'s schoaédministeredQ scoreof 66. In the writtendecision, he ALJ
concluded that this IQcoreshould begiven “little weight” because it was inconsistent with
plaintiff's parttime jol his gym attendance, and his other miscellaneous activities. R. 27.
However, because the ALJ never asked Dr. Carney about this score, and because npesther ex
opined about it, the ALJ’s conclusion lacks any medical opinion to support it. In short, the ALJ
engaged in a layperson analysis about the validity of an IQ score. In addition, the ALJ
explanation is threadbare. The ALJ merely relied on the same daily activifigseat recited
continually throughout the opinion. But the ALJ did not explain how plaintiff's ability to do
various activities, such as attending church and going to the gym, made hisd@sgabd.

Given theALJ’s heavy reliance on these activittesfind this IQ score invalidthe ALJ
should havenquired more at the hearing about these activit@ker than a asking a few
guestions about piatiff's job at Jewel and his gym activitiethe ALJasked no questions and

insteadrelied onthewritten functionreport containing sparse answdfshe ALJ had asked

° The Government also argues that the AL&ddhat plaintiff had a GPA of 2.435 and was eligible for graduation.
Although the ALJ mentioned these facts, the ALJ again did not corregnttp the adaptive functioning

requirement. As such, the Government’s explanation runs afoul Ghemery doctrine. See Parker v. Astrue, 597

F.3d 920, 922 (7th Cir. 2010) (“tighenery doctrine [] forbids an agency’s lawyers to defend the agency’s decision
on grounds that the agency itself had not embraced”). Moreover, totém #sat the ALJ relied on these teahe

ALJ did not point out contrary evidence. As plaintiff notes, he wdadaspecial education classes and was reading
at a fourth grade level, writing at a third grade level, and doing math ¢t gréifde level.
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about these activities at the hearing, then the record would contain more detar®a i
about how frequent plaintiff did these various otheivities, how long they took, what they
involved, and who (if anyone) accompanied plaintiff. If, for example, plaintifbther only
took him to Church sporadically where he simply sat in a chair for an houthtbexctivity
would hardly be probative on the critical question whether plaintiff could fudirime.*® In
sum, the ALJ’s analysis of Listing 12.05 is insufficient, and this failureyligeuld have been
remedied if the ALJ had engaged in a more rigorous questioning of the medicakexjodért
plaintiff on these and the other requirements of Listing 12.05.

RFC Limitations. Plaintiff levels many of the same criticisms at the RFC finding
specifically, that plaintiff be*limited to simple, routine and repetitive tasks with no-faete or
strict production quotas, but he can meet end of day requirements.” R. 27. Plaintié$ et
this formulation failed to include several limitations identifiedvlayious doctorsslow
processing speed, need for close supervision, lack of persistence, and needriableasst
periods) and included one assertion (meeting end-of-day requirements) not supparted by
medical opinionThe Court agrees that th&lJ’s analysis isnuddled on these issues, whish
likely a symptom of the undeveloped record.

Plaintiff's main argument focuses on pace. Plaintiff argues the ALJglyréound that
could meet production quotas in the jobs identified by the vocational expert and did so by
ignoringseveraimedical opinionsThe ALJseemed to adopt a compromise position of sorts by
agreeingpn the one hand, that plaintiff could not meet any “fested” or “strict” quotasbut

then concluding, on the other hand, that plaintiff could meet endypfequirement8ut this

191t is important to remember that the critical issue was not whether plainiltf s@rk parttime—he testified that

he wasable to do so at leash at one particular job-butwhether working fulltime for eight hours a day, five days
a weekwould be toddifficult. The ability to walk his sister to school hardly demonstrdtesustained capacity to
stand and walkor six out of eight hours
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analysis is vague and unsupported by any medical opinion. It is bagaase thALJ did not
explain the underlying logic. Presumably, although the Court is not entirelytlsairel J is
envisioning a tortoisandthe-harescenario in which plaintiff would be unable to keep pace
consistently throughout the day but could somebatgh up latem the day. If so, there is
nothing in the record to suggest that plaintiff, despite his slow processing speed, hed unus
bursts of productivenergyakin to a college student who pulls an all-nighter to finish a paper.
The ALJ’s claim about meeting erad-day requirements does not appear to have come
from any medical opinion. Notablipr. Carney at thbearing was not asked about this issue and
instead only opined that plaintiff “certainly” could not do “paced actiViR. 82. However,
despite this fact, the ALJ gave the impression that Dr.&yaaddressed this issu#pecifically,
the ALJ stated thiollowing: “Recognizing the evidence on testing of the claimant’s slow
processing speech, [Dr. Carney] also [testified] that the claimant shouldbdast pace or
strict production quotas, bbeis able to meet end of day requirements.” R. 30 (emphasis
added). This Court can find thong in Dr. Carney’s testimony support theassertion italicized
in the previous sentencehd& ALJs characterization of Dr. Carney’s testimonytlerefore
inaccurate. This is yet another reason to remand the case.
Another RFC issuthatplaintiff complainsaboutis his alleged need fozlose supervision
on the job and his lack plersistencePlaintiff notes that these two problems were identified by
Dr. Heinrichs, the consultative examiner, but that the ALJ did not account for them iRGhe R

formulation* Here again, the ALJ did not raise these issues with Dr. Carney at the hearing, but

Y Dr. Heinrich’sreport states, in pertinent part, the following: “Due to deficits in menoanycentration, verbal
comprehension, abstract reasoning and mental processing speed, thet'slaibility to perform work and
academic activities without close supervision is limited. His perssteeemed limited. His social interaction was
appropriate but marked with shyness. He would likely be able to adaptthahging expectations of many work
environments.” R. 3450 his quotatiorpaintsa more nuanced picture than the snggested by plaintiff. Dr.
Heinrich’shedge thaplaintiff’s persistence “seemed” limited and lssertion that plaiifit could adapt to changing
environments arguably undermine the other conclusitmesse issues can be addredsettheron remand.
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then, in the later written opiniogave the impression thBr. Carney hadlisagreed witlDr.
Heinrichs on these pointSee R. 29-30.However,the Court again finds that the ALJ’s
characterizations of Dr. Carney’s testimony are overst#dtadt erroneous.

Also, as discussed in connection with the Listing argument, the ALJ did not ask probing
guestions about plaintiff's daily activities even though the ALJ relied heavily ep tHivities
in concluding that plaintiff would not have any problems with pReehaps the central fact
relied on by the ALJ waglaintiff's parttime work at Jewel (a fact mentiongdl separate times
in the opinion by this Court’s couniThe ALJconcluded that, based tims work, plaintiff
would not need close supervision and could keep upthdtipace. However, there are several
unresolved questions about this wdPkaintiff's testimony was unclear about whether he
received any accommodationsclose supervision on this job and also about what specific
guotas (if any) he had follow. Plaintiff, it must be remembered, had a mental impairment and
may nothave appreciateiflany assistance was being given to lehind the scene$his is
arotherarea wherghe ALJcould have asked more relevant and probing questions to cleify t
recordand perhaps could have solicited independent information from plaintiff's supetasors
confirm whether he had any problems keepind“up.

The Court finds that the above arguments are sufficient to warrant a re@armh this
conclusion, it is unnecessary, and would be unproductive in any event, to further analyze the
remaining arguments as they will inevitably be affected by the subsewpseiig and the
additional development of the record. In remanding this case, however, the Court is not
indicating any opinion about the ultimate outcome. At this point, the record is too undeveloped

(it is only 423 pages) to reach any firm conclusions abewgral $sues in this casPerhaps this

21n contrast to the ALJ’s heavy reliance on plaintifiarttime work at Jewel, the ALJ never mentiongdintiff's
problemsin trying to work Turtle Wax. The ALJ should have acknowledged this sims#uated counter
evidence.
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is becausé¢he evidence is insufficient to firqmlaintiff wasdisabled, but any such conclusion
would be premature on the current recdiioe need for further development of the record is
bolstered by the ALJ’'s own commentary during the hearing whesualsponte observed that
plaintiff should be “properly testikas an adult” to see if he disabledR. 68.This Court agrees,
and remands this case so that such testing (or other measures as deemed neagssag)me
and so thah decisiorcanthen be rendered omaorefully developed recordlhis resultis
especially appropriatgiven plaintiff's young age and tHargestakes involved for both sides.
CONCLUSION
For these reasons, plaintiff’'s motion for summary judgment is grathedovernment’s

motion isdenied andthis case is remanded for furtroeemsideration.

Date: March9, 2017 By: \\K—/

lain D. Johnston =
United States Magistrate Judge
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