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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Mark R. Hurlbut )
)
Plaintiff, )
)
V. ) No. 15CV 50270
) Magistrate Judge lain D. Johnston
Carolyn W. Colvin, Acting )

Commissioner of Soci&ecurity,

Defendant.

MEMORANDUM OPINION AND ORDER

This is an actiorchallenging theadministrative law judge’s (“ALJ"§lenial of social
security disability benefit® plaintiff Mark R.Hurlbut. See 42 U.S.C. 8405(g)Plaintiff alleges
that hesuffers from longstanding back paimlhe ALJagreed thaplaintiff's multilevel
degenerative disc disease was causing him paan severe pain at times, but concluded that
plaintiff couldstill work afull-time sedentary joldn reaching this decision, the Akdjected the
opinions of twareating doctorsAs explained below, the Court finds that a remand is required to
addresseveral unresolveshedicalquestions.

BACKGROUND

The ALJ’s opinion containslangthy summary of plaintiff's treatmehistory beginning
in 2004. Over this periogblaintiff was treated by many doctors and tnednytreatments to
alleviate his backelated painThese included fusion surgery in 2Q@formed by
neurosurgeon Dr. Diane Sierens. Aftasturgery, plaintiff was treated by Dr. Fred Sweet, an
orthopedist and spinal surgeon. Eventually, plaintiff was sent to a pain managementaoctor,

A.P. Rosche of Advanced Pain Intervention, wieated plaintiff fron2006 through August
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2011 and whdried various treatmentnd numerous medications to alleviate the pain. In 2013,
plaintiff began seeing a new paspecialist, Dr. IsmeetSingh, who completed a questionnaire
about plaintiff's condition. This questionnaire is one of the two opinions from a treating
physician. The other one is a one-page letter, dated March 29, 2012, from Dr. John T. Dorsey,
plaintiff's longtime primary care physician.

OnNovember 21, 2013, a hearing was held betioeA\LJ. Plaintiff's counsel gave an
opening statement, explaining tipdaintiff wasthentaking Methadone four times a day, a drug
which counsel described as “an extremely strong opiate narcotic medication for pd&0.” R.
Counsel also explained that, although plaintiff cquédformcertain activities from time to time
that were consistent with a sedentary job, he coulgpe&dbrmthem on a sustained basis
because his condition fluctuated with good and bad dgstiff testified that he wa49 years
old and lived with his wifeHe last worked in December 2010, as a restaurant manager, and quit
because he was havingasp stabbing pains between his shouldades, whichradiated down
his backHe had problems standing on his feet and walking and lifting things, and his problems
hadworsened in the last year and half

On June 25, 2014, the ALJ found that plaintiff was not disabled in a lengthy opinion (19
pages)The ALJfound that plaintiff had the severe impairments of “degenerative disc disease of
the cervical, thoracic and lumbar spine and osteoastlfithe bilateral kneesthat plaintiff's
depression did not qualify as a severe impairfreamdthat plaintiff did not meet a listind-he
ALJ found that plaintiff could do a reduced range ofesedry work.

DISCUSSION
Paintiff raisesthe followingtwo relatedarguments for remand(1) the ALJ failed to

follow the treating physian rule; and (2the ALJ"played doctor’by engaging in a layperson



analysis of the medicalvidenceln a sensethe first argumentould be viewed as an example of
the general principle underlying the secangumentThe Court therefore will begin with the
latter argumentBoth argumentseston thefact that the ALdid not rely orany medical expert.

l. Playing Doctor

Plaintiff argwesthat theALJ played doctor in multiple instances throughout the opinion.
This Court agreethat the ALJ made medical judgmebtsyond his expertise or at least failed to
provide a sufficient explanation to enable the Court to follow his reasoning.

Conservative Treatment. Oneof the ALJ’s rationales for finding plaintiff not disabled
was thahis medical treatment wasipposedlgonservativeThe ALJ, however, did not provide
a clear explanation for this conclusiomaiBtiff was treated by numerous doctors (including
three pain management specialster a ningyear periog, had many testsuch as MRIsand
tried various treatmentacluding epiduraleind pain medicationAfter reading tiis ALJ’S own
summaryof this treatment historyhe Court did not understand why these treatments should be
viewed as conservative. This uncertainty leads booader questionwhich treatments are
considered to be conservative for a person with plaintiff's particular conditnahisis speific
treatment historyThe ALJ did not answer this questionatherwise cit¢o anyauthority forthe
claim that plaintiff's treatment wasonservative. The supposedly conservative nature of the
treatment is not selvident to this Court, and the questrequires medical expertise to answer
For exampleas plaintiff noted in his opening brief, when his orthopedist (Dr. Swefetyed
him to a pain medication specialist (Dr. Rosche) in 2006, the orthopedist noted that plaintiff had
already by that tmetried “multiple conservative treatment modalitiegiich provided no relief.

Dkt. #12 at 4Thisis strong medical evidentkeatsubsequertreatmens werenot conservative.

! Neither side has cited to any case law or regulations explaining whialnérgatare conservative for this type of
back painSome authorities view epidurals aggressive treatmentsthough this Court has not fully researched
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Even if the analysis were limited to plaintiff's present treatment of taking metaddor times

a day, there istill aquestion of whethegven this is conservative, as the ALJ seems to be
claiming.As noted above, at the hearing, plaintiff’'s counsecdbed methadone &sn

extremely strong opiate narcotic medicatiodnd neither the ALJ nor the government provides
any evidence to the contrary. In suimere is no statement from any doctor indicating that this
treatment was conservativen remand,ite ALIJmustcall a medical expert to answer this
questionHALLEX 1-2-5-34.A.1.

A related issueoncerns the specific treatment of epidural injections. The ALJ suggested
thatplaintiff should have kept gettirthese injections because they were effectR. 33. Tie
impression given by the ALJ is that plaintiff was needlesklynninganeasy and proven
treatmentHowever this conclusiorfails to addresseveralpotentialcountervailing points. As
an initial matter, plaintiff did willingly try thisherapy receiving numerous epidural injections
from Dr. RoscheSee R. 255 (1/4/2010 visit, Dr. Rosche noting that plaintiff “does want future
care and future interventional pain management consisting primarily otlacapy and
epidurals on a p.r.nasis”). Therefore, this ignot a case where a claimant was unwilling to try a
therapy.Based on the current record, it is not clear why plaintiff stopped, and it may have bee
due to multiple reasons. In his opening brief, plaintiff's attorney stated tipddusible alternate
explanation for not seekirfurther] injections is that [plaintiffhad previously received similar
conservative treatment for ten years without success.” Dkt. #12 at 12. This mag, it the
record is not clear on this point. As the ALJ nofgdintiff himself indicated that these

treatments were effective at least for a tidweother possible explanation, one given by plaintiff

this question, recognizing that it is a question that should be answereddulical expertSee generally Carolyn
A. Kubitschek and Jon C. DubiSgcial Security Disability: Law and Procedure in Federal Court, p. 495(2016
Edition) (“Using a TENS unit, physical therapy, steroid injections, nervekisloundegoing diagnosc tests,
including CT scans, nerve conduction studies, electromyography anddéifdiitutesaggressive pain treatment.”)
(emphasis added).
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at the hearing, is that there were risks to continuing this type of treaBeeRL 81 (Well, [Dr.
Rosche] believed that we were coming to the point where I've had so many in the ptiengeus
years that it would start deteriorating the area and it would probably not bg gieir it would
not be advantageous to continue to have more steroid shots or epidurals”). The ALJ and the
Government do not address ttestimony,apparently believing that there were no ridkst this
assumption is, again, not obviotiB sum, these epiduratlatel questions are another area
where medical expert testimony is needed

Large Treatment Gaps. The ALJalso believed thatlaintiff had“large gaps in
treatment suggesting relative stability.” R. 34.This argumeals@not well developed. As a
factual matter, the ALJ’s brodatush claim about gaps is arguably unjustified by the reddrel.
narrative portion of the opinioonly refers explicitly tane gap.See R. 28 (“There isalargegap
in treatment) (emphasis added). This was a 13-month gap in treatment visits to Dr. Rosche—
i.e. from April 30, 2008 to May 28, 2009. However, both before and after this period, plaintiff
had numerous doctersits and treatmentMoreover.even limiting the analysis to this one gap, it
is unclear whethehis gapwas significant in light of the treaents being given. At the April
visit, Dr. Rosche administered an epidural and prescribed multiple medichizpkaintiff was
presumably using throughout the period. R. 258. There is no indication in these records that
plaintiff was supposed to see Dr. Rosche so@@rinsofar as this Court can tell, this is not a
situationin which a plaintiff missed scheduled appointments. Moreover, this one gageped-

the onset period and was years before the peariadhich plaintiff (according to the ALJ)

2 see Mayo Clinic websitearticle entitled'Why are epidural steroid injections for back pain limited to only a few a
year?” (“Epidural steroid injections are usually limited to just a fewaahecause there’s a chance these drugs
might weaken your spinal bones and nearby muscl@ge[flisk of side effects increases with the number of steroid
injections you receive.”) (emphasis added).



reahed “stability.”® Again, intertwined witm these factual questions are medical questions
Specifically, theassertiorthat plaintiff had multiple large treatment gaps carries with it
underlying assumpti@iabout the frequency and type of treatmémdas $1ould be expected.
Unremarkable Findings. Perhaps the central rationalhe one the ALJ returned to
repeatedly—is that the objective findings made by plaintiff's doctors were “generally
unremarkable” with n6alarming” symptomsMore specifically, théALJ focused heavily on the
fact that, during a number of visits, plaintiff was found to have a normal gait, no muepleya
and intact sensatioithe following sentencadm the opinion illustrates this general line of
argument:“The claimant has prested with [a] range of motion restrictions both prior to after
the alleged onselate, however, he has retained full strength and sensation in the upper and
lower extremities, gait has beganerallyunimpeded, and straight leg raising is negative.” R. 24.
The problem with this argumeistthat it is not backed by any medical testimaortye
missing step in the analysis is whether the absence of these three pastroplanss measithat
plaintiff's pain allegations should be doubted. Insofar as this Court can tell, nonentifffdai
doctors (the people who made many of these observations) doubted plaintiff's paiticaikeg
To cite one example, although Dr. Rosche ntitedl plaintiff's gait was normal during the May
31, 2011 visit, despite this finding, Dr. Rosche proceeded to administer an epidural t. plainti
R. 250.Perhaps thALJ is correct in his belief that a person with walikabling back pain
would have a limp (among other things), but this conclusion is not supported by medical
evidence irthe record A medical expert on remamadust directly address this question.

HALLEX -2-5-34.A.1.

% Several times in the opinion, the ALJ emphasized that wioplaintiff's evidence prelated the onset date. R. 25,
33. Howeverjn classic cherrpicking fashionthe ALJ relied on some of this same evidence when it supported the
ALJ’s rationales.



Drug Seeking. Another lurking rationale-ene that plaintifirefers to as an “implication”
in the opinion—is that plaintiffwas a‘narcotic seeker.” Dkt. #12 at 12. As evidence for this
assertion, plaintifpoints to the following passage:

Although he is on methadone, which counsel suggests is a medication meant for

very severe pain, and the undersigned is not suggesting that the claimant does not

experience severe pathe record seems to indicate that the Claimant was
transitioned from Norco to Methadone due to long term reliance and perhaps over
reliance on narcotic pain medication. There are instances detailed in the narrative,
which show that Claimant sought narcotics early or from multiple sources on more
than one occasion.
R. 33.This passageefers to “instances detailed in the narrative,” requiring this Court to sift
back through thé&engthy narrative.There is again a concern that this statemeam sverly
aggressive characterization of what the factual reagodats. The ALJ referred in the plural to
“instances,” but plaintiff seems to believevias mostly aboubne instance. In the earlier
narrative portion of the opinion, the ALJ suggested that plaintiff may have beerediiggs
when he visited two different doctors a few days apart in late March 2011, seekiicgtioa
for the same injury—in other words, he was double-dipping by doctor-sho/phi8@.(“he was
seeking additional pain megditions . . . for the same injuryfhe ALJ reached this conclusion
by piecing together facts from two different exhibii®wever, as plaintiff demonstrated in his
opening brief, the ALJ misterpretedheseexhibits gpecifically the ALJhas confusedhe dates
and time$ to reach this conclusioRlaintiff argueghat this was not merely an inadvertent
mistake, but was evidence th#&é ALJ wanted to believe Claimant was a drug seeker and
misread the evidence to support that belgaftl further thathis misreading “impacted the ALJ’s
view of the case and his assessment of Claimant’s credibibky. #12 at 13. Althouglthe

Court cannot reach a firm conclusion about the ALJ’s inteigt,undisputed is that the ALJ’s

analysis was based on a misregdwh the factual record, itself a possible reason to rengsad.



Allord v. Barnhart, 455 F.3d 818, 821 (7th Cir. 2006) (an ALJ may not base a credibility
determination on “errors of fact or logic”).

Aside from this one “instance,” there appears to be one other. The Governmesd fooint
the following statement taken from Dr. Rosche’s office notes on October 11, ZP18intiff]
has called in 4 or 5 times now for early Norco and we frown upon that here in the clinic and
suggestedhat he supplant some of his Norco medication with methadone 10 mg b.i.d. and
considemoreinterventional pain management.” R. 29Bis statement is ambiguouBhe
Governmenargues thait shows that Dr. Rosche wasoncernedabout [plaintiff's] long-erm
reliance on narcotic analgesics.” Dkt. #15 at 12 #Bis argument shifts the debate from whether
plaintiff was a drug seeker to whetter was too dependent oparticular pain drug. The latter
assertion does not seem to be especially probativemaintiff's credibility, as it is possible that
a person in severe pain would request more or different ddeg®.g., Moorev. Colvin, 743
F.3d 1116, 1123 (7th Cir. 2014)ekherDr. Rosche nor any other doctor ever made an explicit
statement that plaintiff wasxaggerating or faking his pain; in fact, in the above staterent,
Rosche recommended “more” treatmdiitis is another issue where medical expedadd
provideinsight as to whether the impliedcusatiorthat plaintiff was drugseekingwas
justified.* In sum,this Court cannot know how much this rationaday haveplayed in the
decision, as the ALUsed tentative languaged. the word “perhapg’ Still, given the trouble
the ALJ took to dig out facts about drug seekiaiges aquestion as to whethbewas trying to

shoehorn theefactsinto a preconceived narrative.

* The Court recognizes that it is not a simple question to answer in manySsedédlemsv. Astrue, 382 Fed.
Appx. 512, 515 (7th Cir. 2010) (“Several cases approve discounting the testifreciaimant who has engaged in
drug-seeking behavior, but noas defined what constitutes drsgeking behavior.”) (internal citations omitted).
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. The Treating Physician Rule

Plaintiff's other major argument is that the ALJléd to follow the treating physician
rule in rejecting the opinions of Dr. Dorsey and Dr. Sidiis argument echoes many of the
themedrom the first argument.

Once again, this Court will lay out the basics of the treating physiciarwtuileh
apparently goes completely ignored by the ALJs. Undetrdating physiciarule, a treating
physician’s opinion is entitled to controlling weight if it is supported by medidings and
consistent with other substantial evidence in the record. 20 C.F.R. 8404.152F{oil{® V.
Colvin, 743 F.3d 1118, 1127 (7th Cir. 2014). If the ALJ does not give the treating physician’s
opinion controlling weight, the ALJ cannot simply disregard it without further analysis
Campbell v. Astrue, 627 F.3d 299, 308 (7th Cir. 2010). Instead, the ALJ must determine what
specific weight, if any, the opinion should be givBtass v. Astrue, 555 F.3d 556, 561 (7th Cir.
2009). To make this determination, the ALJ must apply the checklist of six factoostisen 20
C.F.R. 8404.1527(c)(2ampbell, 627 F.3d at 308 (referring to the factors as a “required
checklist”). Failure to apply the checklist is reversible efdrarson v. Astrue, 615 F.3d 744, 751
(7th Cir. 2010) (ALJ disregarded checklist). Here, the ALJ did not follow thisstejpprocess
especially the second step

As for the first step-whether thesdoctors’opinions were “well-supported by medically

acceptable clinical and laboratory diagnostic technigaeg/ereconsistent with “other

® Dr. Dorsey wrote a orpage letter on March 29, 2012, noting that plaintiff had “a long istbback problems

with multiple interventions and surgical procedures tizate, unfortunately, not helped his back pain,” that plaintiff
would not be able to sit for more tha@ to 15 minutes without his back pain being aggravated, and that his ability
“to do even minor dayo-day tasks at home is limitedR. 281 Dr. Singh,who started treating plaintiff in 2013,
completed a $age questionnaire on November 27, 2013. He noted that plaintiff's prognosigevase — total
remission plateaus at low probability.” R. 399. He noted that plaintifltaduced range of motippositive

straight leg raising test, an abnormal gait, crepitus, swelling, musamspand impaired slegde opined that
plaintiff could sit 20 to 30 minutes at a time, could stand 15 to 20 minutes at, aviie need daily unscheduled
breaks, woulde off task 25% of the day, and would miss more than four days a month.-R02.00
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substantial evidence”the ALJarguably implicitly addressitheseissues20 C.F.R.
8404.1527(c)(2)However, the ALJ’s analysis of the objective evidence is problematic because
it relies onlayperson assumptions about the larger inferences that should befidnavtine
specific clinical findingsin particular, as to Dr. Dorsey, the ALJ stated the falhgw
The associated physical examination revealed some tenderness and range of motion
difficulties (Exhibit 3F), but no objective findings that are consistent with total
disability, such as significantly diminished strength, an inability to wakktseme
neurological deficits. Dr. Dorsé&yopinion is also inconsistent with the overall
evidence of record. The undersigned recognizes that during the consultative
examination, the claimant had a limp, positive straight leg raising and reduced
sensation ithe right leg, which is the opposite leg that the clainhaas] having
radiating pain (Exhibit 4F). However, the bulk of physical examinations has
yielded normal gait, no problems with upper or lower extremity strength, no
evidence of muscle atrophy, negative straight leg raising, and preservaticsens
throughout (Exhibit 1F, 3F, 9F, E).
R. 35.This passageests on the assumption that plaintiff's pain allegations should be doubted if
doctors found, duringomevisits, that plaintiff hach normal gaitno muscle atrophy, and
preserved sensatioHowever,as noted abovéhis conclusion is not explained nor supported by
an experimedicalopinion. Furtheras the ALJ recognizedhe evidence was not uniform with
regard to these particulaymptoms. So, #hprecise issue is how much evidence is needed. The
ALJ seems to be imposirgghigherevidentiary threshold, as suggestedhmsyassertion that a
person experiencing this level of paimuld have Significantly diminished strength” and
“extreme neurological deficits.” Putting aside the question of how the wasl defining
“significant and “extremé, the ALJdid not cite to any medicalvidence or opinion to support
these assertions.
The ALJ engaged in a similar approach in analy#edr. Singh’s opinionThe ALJ

noted the following:

Dr. Singh’s statement is contradicted by Dr. Singh’s own examination notes, noting
stability onmethadone, and a generally unremarkahlgsical examination, except
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for some reduced range of motion in the cervical and lumbar spine (ExHibit 10

Dr. Singh’s conclusion is also inconsistent with the other medical evidence of

record described in detail throughout this decision, showing some findings of pain

with movement, and restriction on movement, bualamingclinical symptoms

that would indicate that the claimant is so severely limited.

R. 35-36. Here again, th_J insertedqualifying words into the analysiseg. “generally
unremarkable physical examination” and ‘adarming clinical symptoms=—suggesting that ¢h
ALJ believed moreevere clinical symptonmaust be present to beliep&aintiff's allegations.
But these arenedical judgmentbeing rendered by the ALJ

As for theALJ’s claim that these doctors’ opinions were not consistenttivebther
evidencdn the recorgdtheALJ used an unfair dividandconquer strategy in dismissing obg-
one the positive clinical findingsom Dr. Dorsey, Dr. Singh, and Dr. Ramchandani (the
consultative examinerlt raises a concern as to whether Ag first independently concluded
that plaintiff had “generally unremarkable findings” and then used this globausartito then
dismiss gery contrary findingby calling itan outlier.See R. 36 (“Evidence of limping, reduced
sensation and positive aitght leg raisings considered the exception rather than the rule.”).
However the ALJgave little consideratioto the facthat these three doctors were generally
consistent with each other.

Turning to the second step, the ALJ did not analyze thehgigklist factors. As for the
first two—length and nature of treatmenthe ALJdid not provide a straightforward explanation
of thetotal number of visits nor the length of the treating relationship plaintifinid Dr.
Dorsey. he ALJseems to have believed tlilaé relationship with Dr. Dorseyas not close or
extensive although this conclusias not clear This interpretatiomeceives support from the

ALJ’s statement, made in the narrative portion of the opirtiat;[t|here are records of only

four encounters with primary care sources since the alleged onset date.” R. 84eérhs to be
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a reference to Dr. Dorsey, but it is not clear why the ALJ limited the tally to tistsealter the
onset dateThere is alsahe following sentence taken froDr. Dorsey'’s office notes on the same
date ashe wrote the opinion lettdor plaintiff: “No past medical history on file.” R. 282. The
ALJ quoted this sentence in the narrative portion of the opinion, suggesting that Dy @drse
not have any basis for his opinion. R. 31 (ALJ: “Dr. Dorsey noted that there was no pasl medic
history on file.”). But the ALJ did not refer to this sentence in the later paragralytzingr.
Dorsey’s opinionand it would seem surprising that plaintiff's primary camggician had no
records at all for plaintiffin any eventputting theseinresolved questions aside (which
themselves are further reasons for a remandkg thevidencen the recordsuggesting thabr.
Dorsey in fact, had a longerm relationship witlplaintiff.° He not only saw plaintifat least
four (and likely more) times, but he also referred plaintiff to numerous spexiahs, in turn,
stated in their records that they were sending reports back to Dr. D8#seyg., R. 259. he
ALJ gave nowveight to this longerm relationshiplf the ALJ believed it was not a close
relationship, then he should develop the factual record and specifically ask pddoatitfthis
relationship at the hearing.

Even though the ALJ gave little deference taitiff's long-term treatment relationship
with Dr. Darsey, the ALJ used the shortness of plfistireatment relationship with Dr. Singh
to discount his opinion.Ae ALJ stated thddr. Singh’s notes “are comprised o$iagle
encounter in July 2013, dicating that he was not theagnants long time treating physician.”
R. 35. There is a question about haany visitsplaintiff had with Dr. SinghPlaintiff suggests
in his reply brief thatvere at least twdsee Dkt. # 20 at 3. The Court notes that the first question
answered by Dr. Sign asked abbejuency and length of contaeindhe stated as follows:

“4X annual—med nonitoring 15/20 min.” R. 399There is thus, a question about the specific

® Plaintiff states in his brief that the relationship goes back to 1995. Dkt
12



number of visits, but the larger concernvisether the ALJ selectively used this fadtor
discreditDr. Singh’s opinion, while ignoring it when consideriDdg Dorseys opinion.

Anotherchecklistfactor notconsistentlyanalyzed is the fifttone—degree of
specializationThis factorwould seem to bolster Dr. Singh, wivas a pain management
specialist presumably aelevant expertiséor plaintiff's conditions. The Government does not
dispute the latter point, batgues that the ALJ considered this fact because he meniioned
the narrativgortion of the opinionBut merely mentioningfact leaves unanswered whether the
ALJ gave any weight td. A related issue is the Alslargument that plaintifias not “consu#d
an orthopedic specialist or neurologist since the onset date.” Rhi8&argument implies that
these specialty areas were the more relevant ones. Even if this were truejdlssanterlooks
that plaintiff initially saw at least one orthopedist (Dr. Sweet) who, after tgeplamtiff,
referred him to a pain management specidis27.

In sum, on remand, the ALJ should explicitly analyze the checklist factasspdssible
that thisprocess will lead the ALJ to reach a different conclusionpmre importantlyit will at
least force him to providemore clear (and consistemyplanation.

* * *

The Court has not addressed all of the reasons offered by the ALJ in the opinion, but the
above concerns are sufficient to justify a remand. Therefore, rather thiaer fanalyzingany
remainirg arguments, the Court will leave these issues for the ALJ to address on remand afte
reviewing the record and calling a medical expert to teatilynew hearindtHALLEX |-2-5-

34A.1.
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CONCLUSION
For these reasons, plaintiff’'s motion for summary judgnmegrantedthe government’s

motion isdenied and this case is remanded for further consideration.

Date: February 7, 2017 By: \xk—/

lain D. Johnston ~
United States Magistrate Judge
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