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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Michael D. Ritacco )
)
Plaintiff, )
)
V. ) No. 16CV 50035
) Magistrate Judge lain D. Johnston
Nancy A. Berryhill, Acting )

Commissioner oSocial Security,

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

Plaintiff Michael D. Ritacco’'sjuest for disability benefits is now more than fijsgars
old. Unfortunatelythe end is still not in sight despite two administrative heaahgady having
been held.

Sometime around 198pBlaintiff starting working as a concrete laboegcavaing and
pauvng roads. After many years in this line of work, he contracted silicosis, aurahle and
progressive lung disease causednaling tiny bits of silica or othdime particlesAs the
medical expert testified, silicosiecurswhen calcified nodulesin togetheto form
conglomerates, leading to lung scarriRtaintiff's silicosis caused shortness of breath, fatigue,
andweakness, among other symptoms. By 2009, he had stopped working constreciiose
of these symptoms. Briefly in 201fke triedto work as a handyman for a few months, but found
this job too difficult.

In December 201hefiled a Title Il applicatiorfor disability insurance benefits,
alleging an onset date of May 20, 2009. The first hearing was held in 2013, and shortly

thereafterthe administrative law judge (“ALJ") issd& decision finding plaintiff not disabled.

! Nancy A. Berryhill has been substituted for Carolyn W. Colvin. IRecCiv.P. 25(d).
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Plaintiff appealed that decisida this Court After his opening brief was filesktting forth
various errors committed by the AltheGovernment agreed that a remand aagropriate, and
the case was remanded in October 2014 without this Court ruling on the merits. In 2015, the
sameALJ held a second hearidgring whicha medical expert testifiedHowever, lhe ALJ
againfound plaintiff not disabled, and plaintiff again appealdae dentral question remains the
sameas itwassince the beginning-namely, whether plaintiff's silicosisyhich is everyone
agrees is now severe enough to prevent him from working, was severe enough on or before
September 30, 2010, which is plaintiff's dé&stinsured(hereinafter “DLI").
BACKGROUND

The first hearing was held on July 12, 2013, and lasted 2h@siPlaintiff testified that
(among other things) he was “[c]onstantly fatigued and tired” and could not stdodd
periods. R 44. When he went grocery shopping, he sat in the pharmachiwiiée shoppedit
took him a couple of hoarevery morning to get out of bed because he was “really’Vireak
the hips down. R. 48Vhenthe ALJasked what his doctors were doing to treat the silicosis,
plaintiff statedthat“[t]here’s no treatment” except for a possible double lung transplant. R. 46.
Plaintiff was taking various inhalers, as well as sterdiéiter plaintiff testified,a vocational
expert testifiedhata person with “high fatigue” could not work any full-time job. R. 52. The
ALJ did not call a medical expert to testify.

OnJuly 18, 2013, the ALJ issued a faamethalf page decision finding plaintiff not
disabledduring the relevant periodi-e. from the onset date of May 20, 2009 throughEhé of
September 30, 2010€reinafter therelevant period”)At Step Twoof the fivestep processhe

ALJ foundthat plaintiff's silicosisnvas a severe impairmeriowever, the ALJ found that

2 At one point, he ALJnoted that plaintiff was having difficulty speaking. R. 47 (“Okay, antnadistening to
your speech, | can hear that it's difficult for you to talk. You havend ki take a breath, get the words out, and
take anothebreath.’). This difficulty was presumably dyspnea (shortness of breatsymptom of silicosis.
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silicosisdid not meet a listing because there was no pulmonary function test of rexatdring
the relevant period)n the residual functional capacity (“RFC”) analysis, the Ahdckingly
found that plaintiff could perform “the full range of work at all exertional leveh other words,
the ALJconcluded that plaintiff'silicosis causgno limitatiorsin his ability to work.

After remand from this Court, a secondaringbefore the same ALJ was haid July 28,
2015.The ALJ began by telling plaintifie could give nods or whispers for answers “because of
[his] condition.” R. 841. Plaintiff’'s counsel gave an opening stateswentnarizing the
evidenceCounsektated that plaintif§ symptoms “included weakness, dysthymia, chronic
cough and chest pairthat hewas diagnosed with silicosis approximately2003 based on his
exposurdo siliconefor 20 years working in constructipthat hs symptoms worsened in 2006
to 2007 that, inMay 2009, his condition required two emergency room visits; and that he has
beento the emergency room nine times due to respiratory complications. R. 842-43. There is no
dispute that thisummary is supported by the medical recordaintiff then testified aboutthe
same basic symptoms and faasshe testified to in the first hearing.

Thekey witness wa®r. Ronald Smerdjian an impartial medical expeidr. Semerdjian
asked plaintiff a preliminary question abquaintiff's cervical discectomy and whether he had
anycontinuing pain from that problerRlaintiff testified that “it's a mild pain” thdtad
“mellowed out” after his surgery. R. 872. About this answer, the ALJ obs#redollowing:

“That is refreshing to hear, something got betteY.ghh, wedon't usually hear that1d.

Dr. Semerdjian next addresstb@ silicosis, stating that it wégretty solidly documented

in the record.” R. 873. He opined that plaintiff did not meet Listing 3.06 based on his pulmonary

function scores. Dr. Semerdjian’s reasoning on this and other issiedigected in the following

3 But in the later credibility analysis, the ALJ gave plaintiff no credittiishonest answer
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portion of the transcript, which tf@ourt will quote asome length because the ALJ’s later
decision largely glossed ovier

Just a quick note on what silicosis is. Usually in the lungs yolitdeealcified
nodules but what can happen in silicosis, when it's more sevéiteese]little
nodules begin to run together and they conglomerate.

And you get bigclumps of scarring in the lungs. And when you get to that
it's considered to be progressive or massive pulmonary fibrosis. And that's what
they're describing on hiSAT scans.

The CAT scan of the chefgin] May 5, 2010, it was actually a CAT scan
angiogram looking for an embolism they didn’t see. But they say what he does
have is moderate to severe silicosis with moderate to severe progressiwe massi
pulmonary fibrosis along with enlarged lymph nodes.

And the massive pulmonary fibrosis means that these nodules, or areas of
scarring, are n@ running together, and it contracts the lungs. There were
subsequent CAT scans of the chest. There was another one, for example,
September 10, 2012, and that is raadilateral progressive massive fibrosis.

And then again [on] June 13, 2013, in 7F, a CAT scan of the chest. It says
conglomerate bilateral lung masses consistent with silicosis. Conglomerate means
just the same as massive pulmonary fibrosis.

It really means they’re clumping together. So he has evidence of significant,
severe pulmonary-ef silicosis with massive pulmonary fibros&nd he has
compromise of his functiothough it doesn’t meet a listing level

He did have some oxygen studies done that | see January 10, 2012, in 28F.
They did a six minute walk which means they checked his oxygen on room air, at
rest and then they had him walk. In this case, they call it a six minute walk but he
walked for only four minutes.

He may have become shoftbreath. But his oxygesaturations are
actually good. They stay at 96 percent so if those are the—I didn't find any other
oxygen measurements. If those are the only oxygen measurements he’s had, he
wouldn’t need oxygen.

| think he’s having shortness of breath partly because he’s had compromise
of his lung function with the scarring. And | thimkth the scarring, the work of
breathind] probably has increaseatgnificantly, and that is making it difficult for
him to breath.

R. 873-75.



At the end of the hearing, a vocationalpet testified. In response to a hypothetical
about whether plaintiff could work if he “would have to takeesal’/breaks ding the day”
because of frequent coughise vocational expert stated thatdoeild not work any fulkme joh
The ALJ respondeds follows “I acknowledge the fact that | don’t think that you could work
now. And after looking at the record, | don’t think that you could work for the previous two or
three years. Obviously the issue is, in this case, could you have worked before 9/30888.” R

On October 21, 2015, the ALJ again found plaintiff not disabled. This decision is about
the same length as the first qmeaybe half a page longer) and includes much of the same
evidence and reasonilig few parts are almost verbatimjthough there are a few additions,
such as discussion of Dr. Forsythe’s treatment records and a paragraph analyztifj' plai
credibility. Although theendresultis the same, the ALJ changeer mind at Step Twby
concluding that plaintiff’s silicosis was not a severe impairndening the relevant period.
Consequently, the ALJ did not render an RFC assessment.

DISCUSSION

Plaintiff raisesthree main argumentgl) the ALJ applied the&vrongstandard at Step
Two; (2) the ALJfailed to creditDr. Forsythe’sopinion; and (3}he ALJerredin thecredibility
analysisThe Court agrees that these arguments (as well as others) require a remand.

l. Step Two Standard.

As the Seventh Circuit has emphasized in several recent &epslwo is meant to be
only “ade minimisscreening for groundless claim&ée Meuser v. ColviB38 F.3d 905, 910
(7th Cir. 2016)0O’Connor-Spinner v. Colvir832 F.3d 690, 697 (7th Cir. 2016) (“The Step 2
determination is ‘@e minimisscreening for groundless claims’ intended to exclude slight

abnormalities that only minimally impact a claimant’s basic activitie§lizmas v. Colvin826



F.3d 953, 960 (7th Cir. 2016). Meuser for exampe, the Seventh Circuit remanded because the
ALJ, in considering whether schizophrenia was a severe impairment, applied a towdogm
standard at Step 2 by “conflat[ing] Steps 2, 4, and 5.” 838 F.3d aP&iftiff’'s mainargument
is thatthe ALJ failed to apply this standaf@ne he labels theslight abnormality standard”).
Although there is no smoking gsitatemenprovingthat the ALJadopted a overly strict
standardthere aranultiple arguments thamdirectly prove the point.

First, like the ALJ inMeuser the ALJ conflated Step Twaith thelater steps in the
analysisThe ALJfocused much attention in the decision on the issue of wheatnatiff met
Listing 3.06 based on various pulmonary function tests conducted at differetstipdgime*
Logically, however, the ALJ should have only addressed this Step Three issuelifithesA
found that plaintiff had a severe impairment at Step Two. But the ALJ combessltthio steps
and in so doing, ssentially imported the stricterept Three standaioack into the Step Two
analysisThis is theunstated premiseif plaintiff's condition wasnot severe enough to meet
Listing 3.06, then his impairment was not se\edi8tep Two But this approackhisconceives
the fundamentally different purposes of these two steps. The Supreme Court sechthariz
distinction as follows:

The severity regulation.g. the Step Two determination] increases the efficiency

and reliability of the evaluation process by identifying at an early stage th

claimants whose medical impairments sweslightthat it is unlikely they would be
found to be disabled even if their age, education, and experience were taken into
account. Similarly, step three streamlines the decision process by identiigse
claimants whose medical impairments swesever¢hat it is likely they would be

found disabled regardless of their vocational background.

Bowen v. Yucker82 U.S. 137, 153 (198{@mphasis addedn short, theetwo steps occupy

opposite ends of the disability spectrum, a distinction lost in the Abdilatedanalysis

* Specifically, the question was whether spirometry test results felvtmadain numerical thresholdst forth in
Listing 3.06 The ALJ concluded-and plaintiff now seems to agre¢hat he could not meet this listing.

6



Another way tcsee this same point is to note tleer, well after plaintiff'sDLI, when his
condition had progressed to the point where even the ALJ agreed he could nahdatla time
when he was being considered for a double lung transplant, sonsespirometry results still
did not meet thésting standard.

Second, the ALJ’s Step Two analysis is flawed in another respect. The Add) thiat
the “sole” piece of evidenddatshewould considewasExhibit 16F, which vasDr. Forsythe’s
treatment noteabout visits during the relevant periddhe ALJ declared that all theostDLI
evidence wasirrelevant.R. 828 such evidence is “immaterial to the issue at hand” and “all the
remaining medical records are irrelevamttte instant inquiry). But this allor-nothing approach
runs contrary téhe teachings isocial Security regulations and Seventh Circage law SSR
83-20, entitled “Onset of Disability,Addressethe situation, similar to this case, where there is a
slowly progressive impairment apdecise evidence is not available am@rencestherefore
must be drawn abotte claimant’sonditionearlier in timeIn such a casehe ALJ musimake
“an informed judgment” based otht facts in the particular case” and should “call on the
services of a medical advisdo answer this question and even shdifithere is uncertainty)
“explore other sources of documatin,” such asnformation from friends, family members,
and former employersd. To summarizethis regulation contemplategtaorough analysis after
consideration of a ide range of evidence.

Seventh Circuit case law is in accord. Tleeehth Circuit hastatedthatpostDLI
evidence may bprobative of the claimant’s condition within the relevant per&ek Bjornson
v. Astrue 671 F.3d 640, 642 (7th Cir. 2012¢jectinggovernment’s argument that ALJ could
not consideevidence after the date last insyrddialvorsen v. Heckler743 F.2d 1221, 1225

(7th Cir. 1984) (“There can be no doubt that medical evidence from a time subsequent to a



certain period is relevamo a determination of claimant’s condition during that periodh”).
Allord v. Barnhart 455 F.3d 818 (7th Cir. 2006), the Seventh Ciraséd the language of
science to convey these same points

A disease might have a welhderstood progression, s@tla physician examining

a patient at timé might have a good idea of what the patient’s condition had been

at timet—n, wheren was the number of years, prior to the examination, by which

time the patient would have had to be completely disabled totitledito benefits.

Id. at 822. Ths passage describes the issue in the present cade to a

And if the agency’s own regulations and binding case law is not enough, another problem
with the ALJ’srule excluling allpostDLI evidence is that the ALJ didlot follow it
consistently. When such evidence bolstered the ALJ’s theory, she cited to it. iplexae
noted in the opiniothat Dr. Semerdjian testified that plaintiffexygen saturation was actually
good at 96% (out of 100%n January 2012-126 nonths after termination of insured statuB.
829 (emphasis addedjhis statement utilizes the same type of inferential retrospective diagnosis
that theALJ elsewhere eschews. Timeonsistent deployment of this methodologthiss one
type ofimpermissiblecherrypicking.

Third, even if the ALJ were right to only consider pret evidencethe ALJ did not
provide acompleteor consistenexplanation whyhat evidence was insufficient, especially
given the lenient standarllost rotably, it was undisputed that plaintiff had been diagnosed—
before the DL+—with “moderate to severe” silicostd both lungs. R. 828. This diagnosis was
based on objective eviden@CT scan) and wasade by severaloctors.t is not clear why
this evidence alon&ould not meet th&tep Two standarelven if a strict reading of the standard
were usedTo take perhaps an overly literal approaghy wouldn't a diagnosis afevere

silicosis establish that theveasa severampairmen®? Severe equals seveleis true,as the

ALJ noted in her narrative, that there were some facts suggesting thatfidaiotiflition was



stable or even improved temporarily during the relevant period (for example, theo#itdd
out that Dr. Forsythe wrote that plaintiff's asthma impbaéer stopping smoking), but there is
no sense that either Dr. Forsythe or Dr. Semerdjian believed that these faotsingdiéhe
larger diagnosis that plaintiff had moderate to severe silibe$sethe DLI.
. Medical Opinions.

Plaintiff argues thathe ALJ“improperly assessé®r. Forsythe’s opinion by refusing to
give itconclusive weight under the treating physician rukeféklatterargument, the Couis
not convinced based on the current record that Dr. Forsythsé&ations should be given
controlling weight, mostly because he never provided any bottom-line opinion, but the Court
doesagree that the ALJ’s overdiandling of the medical opinions wiawed in several
respectsThe ALJ’sanalysis consists of tHellowing paragraph:

The only medical opinions of record are those of treating specialist, Dr. FQrsythe

whose opinion consists of contemporaneous treatment observations, and that of Dr.

Semerdjian, the impartial medical expert, whose opinion is based on a review of the

existing records. Dr. Forsythe’s notes demonstrate the presence of immajriug

his actions belie severitile saw the claimant infrequently and ordered no tests.

The medications he prescribed are generic pulmonary medications. Dr.

Semerdjiafs opinion reflects increasing severity of silicosis and COPD, but not

until after September 30, 2010.
R. 830.

As a preliminary point, thALJ's assertionhat there were “only [these two] medical
opinions of record” isot strictly accuratdn fact, dher doctorsitheroffered opinions or
treated plaintiffand made observatiossnilar to Dr. Forsytheln particular, Dr. Kellar

completed several RFquestionnaires, which the ALJ cited to in the first opinion. R EX4.

11F, 12F, 13F. Likewise, Dr. Stuart Rich at the University of Chicago provided an opinion in



2014recommending thatlaintiff seek alouble lung transplantGranted, these opinions were
after the DLI, and perhaps tA¢.J excludedthem on that groundif this werethe reason, then
the same concerns set forth above are reledanhe second hearing, Dr. Semerdjian considered
postDLI evidencen his analysis and, dms own initiative brought up Dr. Rich’s opinion,
describingthis consultation at the University of Chicaggone “worth mentioning.” R. 875.
Turning to the two opinions the ALJ chose to consider, the Court notes that Dr. Forsythe
treated plaintiff during the relevant periduit he never completed an RFC assessment nor
otherwise offered any formal opinion. The ALJ acknowledged that Dr. Forsythe%s note
“demonstrate the presence of impairmeraspoint mildly supportive of plaintiff, buhe ALJ
then concluded that any statements by Dr. Forsythe that supportedfjglasidim of being
found disabled should be disregarded on the theory that (according to the ALJ) Dthé&”srsy
“actionsbelie severity."The ALJcited to three actions(i) Dr. Forsythesaw plaintiff
infrequently, (ii) he ordered no tests, and (iii) he prescribed only “generic” atextis. Paintiff
argues convincingly that these reasons are either erroneous or based cteatiggui
assumptions about the nature and treatmesitiobsis.As for the frequency of visits, plaintiff
first points outthat Dr. Forsythe saw plaintiff twice in fomronths during the relevant period (in
addition to seeing him additional times beforns feriod). Raintiff then arguethat the ALJ
made arnunwarranted assumption what shouldhe “appropriate frequencyf doctor visitsfor
someonavith progressivesilicosis.Dkt. #14 at 12As for the failure to order tests, plaintiff
assertshat“Dr. Forsythe did indeed order tests, including chest x-rays on both office visits
during the relevant periodldl. Finally, e forgenericmedication plaintiff argues thahe was

receiving treatmertonsistent with his condition. The larger point—one not contestdueby

® Specifically,Dr. Rich stated that “it islearthat Michael hasevere silicosiand likely should be considered for
lung transplantation.” R. 1063 (emphasis added).
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Government—s that there is no cure or specific treatment for silicédentiff was receiving
the standard treatments consisting of inhalers, steroids, cough medicine, aneénebuliz
treatmentsld. at 1314. The ALJ apparently believéldlat more dramatic measures were
availablebut not utilized by plaintiff However, no medical expert drew such a conclusion (other
than the 2014ecommendationghat plainiff seek a double lung transplanf)s a result, the
ALJ’s conclusion that Dr. Forsythe’s words were inconsistent with his actichbagad on
improper doctoplaying SeeRohan v. Chater98 F.3d 966, 970 (7th Cir. 1996) (“ALJs must not
succumb to the temptation to play doctor and make their own independent medical findings.

Although plaintiff has not directlgriticized the ALJ’s analysis of Dr. Semerdjian’s
opinions, this Court has concerns abibngt ALJ's analysislt would be reasonable to expécat
Dr. Semedjian’s testimonywould play a central role in the decision. No expert was called at the
first hearing and the case was remanded in part so that an expgdtbe called to address
unresolvedssues. Dr. Semerdjian testified at lengtfiering numerous opinions, many of which
supported plaintiff. However, the ALJ’s opinion largely glosses over this testimon

The ALJ referred to Dr. Semerdjian’s testimony twice in the opinidre first time was
the following sentence at the end of the above-quoted paragraph: “Dr. Semerdjiaws opini
reflects increasing severity of silicosis and COPD, but not until affge®der 30, 2010.”
Although this sentendeacks the ALJ’s theory that plaintiff's condition essentially plateaued
during the relevant period and only deterioratedl after thatime, this Court cannot find
evidence that Dr. Semerdjian espoused such a viéng.second reference was earlier in the
opinion where the ALJ stated as follows:

Regarding the medical expsrability to make reasonable inferences, Dr.

Semerdjian, 8oardcertifiedinternist (Exhibit 21F) testified that the claimant's

oxygen saturation was actually good at 96% (out of 100%) in January 2012—16
months after termination of insured status, citixdpibit 28F. Addressing the
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December 2009 PFT result, he testified that the result was "quite a bit abeve" t
listing.

R. 829. This passage, unlike the conclusory sentence aideast refers to two specific facts.
However, the ALJ picked out onlizésetwo facts ones that happened to support her theory, but
ignored the larger conclusiongadeby Dr. Semerdjian. Although he opined that plaintiff did not
meet a listing, at the same time,dtatedthat plaintiff's symptoms were nonetheless significan
Two separate statements bear this point out: (1]gB&mntiff is] not going to meet listing levels
buthe does have significant impairment of functioning.”; and (2) “So he has evidence of
significant, severe pulmonaryefsilicosis with massive pulmmary fibrosis And he has
compromise of his functiothoughit doesn’t meet a listing levélR. 873, 874 (emphase
added).These statements suggest thatSemerdjian, unlike the ALJ, made a distinction
between Steps Two and Three and further that heveelplaintiff's impairment qualified as
severe aBtep Two. D the extent there wasyambiguity in these two statements, then it was
incumbent on the ALJ to elicit a clear answer to this obviously important question.

I11.  Credibility.

Plaintiff argueghat theALJ’s credibility analysis was flawedhe credibility question
was important because, as discussed above, there was objective evidence ftifidbqtlainad
moderate to severe silicosis during the relevant period and that this diselaseeasonably be
expected to cause the symptoms plaintiff allgeadsexperiencing. However, the ALJ found
that plaintiff's testimony should be rejected in its entitegause it was not credible.

The ALJ’s credibilityanalysisconsisted of théollowing paragraph:

The claimant’s testimony of the nature gmdsentseverity of his pulmonary

impairments is credible and the undersigned recognizes this. However, haltestifie

that he filed his application for benefits in 2011, when in fact he diflleantil

February 2012. Exhibit 1D. Nor did he recall a prior filing in August 2004 for both
Titles Il and XVI benefits. Further, in his testimony at the first heani2p13, he
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testified that he stopped working because he was let go and was nohychd w
opposed to alleging his impairments as the basis for stopping workiag.
undersigned finds a problem with his recall back to 2009-2010. Absent medical
evidence of his allegations in addition to his lack of testimonial support of his
allegations, th undersigned finds his testimony of severity prior to September 30,

2009 to be unsupported and not credible.

R. 830 (emphasis in original).

This analysis is insufficienand it is not hard to explain why. To begin witHpcuses
on extraneous and egively minor pointslit alsoignores the plaintiff's testimongbout the
specific symptoms at issue (the ALJ did not even summarize this testimony). Pusiag th
problems aside, plaintiff argues in his opening brief that the ALJ’s threensease all
erroneous. This Court need not explain why because the Goveragnees with plaintiff's
assessmengeeDkt. #20 at 13acknowledging that thaLJ, not plaintiff, was the one who
made the mistakes about these three issues). These errors warrant a$emargl,Pierce v.
Colvin, 739 F.3d 1046, 1050 (7th Cir. 2014) (remanding because the ALJ’s credibility
determination “misstated some important evidence and misunderstood the import of othe
evidence”) This is not a case where the ALJ relied on one or two improper reasons but also
relied on numerous other valid reasons. These three were the only explicit reasamsachent
Thereforejt would be speculative to conclude, as the Government urges, thdtitsill would
have found plaintiff not credible even if the ALJ had matde these mistakeSee Allord 455
F.3dat821(“The [ALJ] basedhis judgment call on a variety of considerations,tbrge of them
were mistakenwWhether he would have made tlaeng determination haw not erred in these
respects is speculative (§mphasis added)

As for the ALJ’s broad conclusion that plaintiff had recall problems, two generdspoi

should be notedrirst, therewas contemporaneous evidence that plainéfforted the same

symptomso doctors durig the relevant periaithat he later testified to in the two hearinigsr
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example, in théay 2010 emergency room report, doctors noted that plaintiftieas
reportingan increased cough and shortness of breath. R. 229. To the extent that the ALJ had
concern about plaintiff's recollection five years later, there wasagyway to verify those
recollectionsSecondgven if plaintiff misremembered some minor facts at the second hearing,
which there is no evidence he did, sadhilure of recall would not be surprising given that five
years had elapsed. And part of the reason for this delay was the ALJYs faifully address
these issues i@arlier proceedingon remand, all these issues should be investigatazerly
andthoroughly.

The ALJ has issued two erroneous decisions in two years. The Court hopes that it does
not see a third erroneous decision in this case. Indeed, the Court recommendsfeérana dif
ALJ be assigned to this case.

CONCLUSION

For these reasons, plaintiff's motion for summary judgment is grahie@overnment’s

motion isdenied and the case is remanded to the Commissioner for further proceedings

consistent with this opinion.

Date: May 19, 2017 By: \\X—/

lain D. Johnston ~
United States Magistrate Judge
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