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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Alvin Hines,
Plaintiff,

)

)

) Case No. 16 C 50064
V. )
)

Magistrate Judge lain D. Johnston
Nancy A. Berryhill, )
Acting Commissioner of the )
Social Security Administration, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff, Alvin Hines, brings this action under 42 U.S.C. § 405(g), seeking remand of the
decision denyingib social seurity disability benefits. For the reasons set forth below, the
decision is remanded.

. BACKGROUND

OnMarch 15, 2010plaintiff filed anapplication for supplemental setty income
benefits, alleginglisability beginninglune 1, 2006. R. 88, 26Plaintiff's applicationwas
denied initially on September 2, 2010, and upon reconsideration on December 15, 2010. R. 145,
151. An administrative hearing was held on June 5, 2012, and the ALJ rendered a decision in
favor of the government on June 29, 2012. R. 12-46, 94-102.

Plaintiff appealed the decision to the Appeals Council, and submitted additional evidence
for consideration. R. 107-09. His requiestreview was grantecnd the Appeals Council
vacated the hearing decision and remanded the@akether proceedingesn December 18,

2013. Id. To support its position, the Appeals Couitd tothe new and material evidence

provision of the Social Sedty Administration regulations20Q C.F.R. § 416.1470)d. The
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Appeals Council noted that the new evidermesaled Plaintiff's mental impairment&remore
sevee than originally thought, and upon remand, requested that the ALJ address apsasiic
which it listed in bullepoint form,to complete the administraé record and issue a new
decision. R. 108-09.

On Septembet7, 2014, the Administrative Law Judge (“ALJ”) held a hearing to review
the Social Security Administration’s denial of Plaintiff's request for bendR. 47-87. The ALJ
acknowledged thalaintiff's case had been remanded so that his case could be reviewed in light
of the additional evience, which dealt primarily with Plaintiff's mental impairmenk. 50-51.

At the hearingPlaintiff testified that the last time eas employedvas in2006(in
Texas), and that he made a living driving a tratkat time R. 55. When asked about his daily
activities, Plaintiff told the ALJ hdoes not cookecause he is “very forgetful,” and may “forget
... something on.” R. 59. Whéme ALJasked the Plaintifif he goes to the store for groiss,
he stated, “l can’t go . . . | don’t remember too good . . . | might get lost or samethi” R.

60. Plaintiff told the ALJ “I can stand about 15 minutes” ahdan walk “half a block.”R. 57.

He furthertestified that the heaviest thing he can lift is “a gallon of milR.”60. Plaintiff
indicatedthat he uses an inhaler, “Maybe four or five times a day,” and a nelalizesme)

four times a day. R. 58laintiff told the ALJ that his sleep is “terrible,” but also indicated that
he takes Seroquel, which helps him sleep better.

Plaintiff revealedhe hears voicgsnot regularly but every now and then” and ttieg
voices tell him to “get up . . . move around [and]be quiet....” R.56-57. He further
admitted to having problems being around peofde57. Plaintiff indicated that there were
some occasions where he would not leave his apartment for three days becaasérbally

depressed.’1d.



During the hearing, the ALJ pointed out that the Plaintiff had “issues with dndgs a
alcohol before.” R. 61. Shasked Plaintiff if he still tookirugs and drank alcohol, to which the
Plaintiff responded, “No, | don’t drink or smoke” amdlicatedit had been years since he did
either of those things. R. 62Plaintiff confirmed that he was still receiving treatment from
CrusadeCommunity Healttand Rosecrandeeatment centeysvhich prescribed him
medications thatreated his breathing issues, andsagie spasms. R. 63.

During the hearing, the ALJ question@tinical Psychologisand Medical Epert,Dr.
Michael Carney. R. 64Dr. Carney told the ALJhat he had reviewed Plaintiff’'s medical and
mental health records and was able to identify Plaintiff's mental impairmentsedhet
established in those records. R. 65. Dr. CadesgribedPlaintiff's impairmentsas being
“schizoaffective.”R. 71-72 He agreed that there wdsome emotional withdrawal and
isolation” thatwasconsistent with the record, and that Plaintiff's depressive symptomatology
provided evidence of a schizoaffective diagnosis. R. 72Bf3Carneyexplainecthat Plaintiff
suffered from schizoaffective disorder because “there’s some thought digsndel as some
affective disorder.” R. 73He also recognized that Plaintiff experienced problems with “sleep,
appetite, energy, and concentratioR” 72. Dr. Carney further told the ALJ that Plairfitsf
impairments “probably equal[ed] a listing .in terms of social functioning and concentration,
pace angersistencé R. 74. He confirmed that if Plaintiff's complaints were credible, his
impairmentswvould equal the listing, starting June 20148. at75-76.

The vocational experiE) testified to Raintiff’'s past work, and identiéid thiswork
(within the last fifteeryears) as being medium levehskilled jobs, such as warehouse or DOT
laborer, SVP 2, DOT 922.687-058; truck driver, whicé VEidentified asmedium semi

skilled, SVP of 4, DOT 905.663-014. R. 80-81. The VE also indicated that examples of



unskilled work existed. R. 81. In response to the ALJ’s hypothetical, where a person of
Plaintiff's age, educ&in and work experience who had exertional limitations but is limiteid
simple, routine, repetitive tasks and a work environment free op&astd production
requirementsvith only simplework-related decision making, few if any changes in the work
setting; no more than occasiogahtactwith the public, co-workers and supervisors; and in
addition to that must avoid concentrated exposure to extreme temperatures, humidity
environmental and respiratory irritants, the VE indicated that a person withrélséseions
would have past worthat was available to hinmld. at 8.-82. The VE revealed that this person
could perform the job of “laborer, stores position,” but that he could not perform the truck
driver’'s position because “that’s not a simple job.” R. 82. The VE further opined that if the
hypotheticaincluded havig nopublic contact, but occasional contact with supervisors and co-
workers, one job would remain available. R. 82.

The VEtestifiedthat light jobs would be available to Plaintiff if past work was not
available under thALJ’s hypothetical. R. 83. ThVE stated that “cleaner job, DCBR3.687-
014 ... [and] hand packers, DOT 920.686-038". existed. Id. The VE further indicated that
at the light unskilled levelaundry workers, DOT 361.687-01¥ehiclecleaner, DOT 919.687-
014" and dishwashers, DOT 318.687-010 would also be available. R. 83-84. Hieal/g t
indicated that if the hypotheticaleremodified to include a “medium exertion level” with
“occasional public contactdecreasinghe amount of public contact would reduce the number o
jobsavailable by twentyive percent.R. 84-85.

On November 20, 2014, Plaintiff's application was denied for the second time. R. 114-

138. Plaintiff appealed to the Appeals Council, but his request for review was denied. R. 1-3.



II. LEGAL STAND ARD

A reviewing court may enter judgment “affirming, modifying, or revershrggdecision
of the [Commissioner], with or without remanding the cause for a rehearing.3A€. §
405(g). If supported by substantial evidence, the Commissioner’s factual findengsnatusive.
Id. Substantial evidence exists if there is enough evidence that would allow a kasaind to
determine that the decision’s conclusion is support&ibbardson v. Perales, 402 U.S. 389,
399-401 (1971). Accordingly, the reviewing court cannot displace the decision by redogsider
facts or evidence, or by making independent credibility determinatibaes. v. Astrue, 529 F.3d
408, 413 (7th Cir. 2008). However, the Seventh Circuit has emphasized that review is not
merely a rubber stamfcott v. Barnhart, 297 F.3d 589, 593 (7th Cir. 2002) (a “mere scintilla” is
not substantial evidence). If the Commissioner’s decision lacks evidentggrs or adequea
discussion, then the court must remand the mafikano v. Astrue, 556 F.3d 558, 562 (7th Cir.
2009). Moreover, a reviewing court must conduct a critical review of the evidencesbefo
affirming the Commissioner’s decisidaichstadt v. Astrue, 534 F.3d 663, 665 (7th Cir. 2008).
Indeed, even when adequate record evidence exists to support the Commissioiseris tlee
decision will not be affirmed if the Commissioner does not build an accurate and bogige
from the evidence to the conclusi@erger v. Astrue, 516 F.3d 539, 544 (7th Cir. 2008).
Additionally, as the Seventh Circuit has repeatedly held, the federal countst taild the
logical bridge on behalf of the AL$ee Mason v. Colvin, No. 13 C 2993, 2014 U.S. Dist. LEXIS

152938, at *19 (N.D. Ill. Oct. 29, 2014).



[ll. DISCUSSION
Plaintiff makes one argument. He argtlest the ALJ’s decision should be remanded
because the AL3’credibility analysisegarding Plaintiff's psychotic symptomss not
supported with substantial evidena&ccordingly, the Court will limit its analysis to this issue.

A. The ALJ’s credibility analysis regarding Plaintiff's psychotic symptoms wasnot
supported by substantial evidence.

The ALJ mustsupport her decision with substantial evidence. 42 U.S.C. § 408\agk
v. Astrue, 662 F.3d 805, 811 (7th Cir. 2011$ubstantial evidence is “evidence a reasonable
person would accept as adequate to support the deciBractiaska v. Barnhart, 454 F.3d 731,
734-35 (7th Cir. 2006). A decision denying benefits does not haadtess every piece of
evidence, but the ALJ must provide “an accurate and logical brioegieen the evidence and
her conclusionKastner v. Astrue, 697 F.3d 642, 646 (7th Cir. 2012).

In her opinion, the ALddentified the following severe impairments for Plaintiff:
adjustment disorder; possible malingering; psychotic disorder; schizoagfddorder and
history of alcohol dependence. R. 1The ALJindicated that these impenents interfere
“more than minimallyy with Plaintiff's ability to perform basic work tasks, aiudtherheld they
were“severe within theneaning of the Social SecurityeBulations.”Id. In language that is all
too familiar to this Courthe ALJfurthernotedthat these impgements could reasaably be
expected to cause Plaintiff's alleged symptoms, but that the Plaintiff's stateroeoésring the
“intensity, persistence and limiting effects of these sympfovase] not credible. R. 126. She
went on to state, “the record as a whole, including the medical evidence; theffBlaint
testimony; the [Plaintiff's] activities; and other factors . . . do not fully sugpercredibility of
the [Plaintiff] regarding the severity or frequencysgmptoms . ...” R. 136. The court

disagrees for the following reasons.
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i. Objective Medical Evidence

To support her findings, the ALJ provided a summary of Plaintiff's medical record,
noting areas wherelaintiff deniedexperiencingauditory or visual hallucinations, suicide
ideationbefore his onset date. R. 126-27. She picked out specific dates such as August 10,
2010, in which she founapsychological consudtive examinatiomf Plaintiff disclosed signs of
malingering. R. 127. In June 201Be ALJnoted Plantiff’'s mental statussbeing “completely
within normal limits and his condition wgagain]deemed stable.” R. 130. In December 2013,
the ALJpointed outhat although Plaintiff admitted to &eng voices dailymedication helped to
calmhim. R. 131. Finally, in 2014 the ALJ highlighted the fact Blatntiff was “doing
alright” and his mood was “good,” and he reported “no concerns with symptoms of mental
health.” Id. Despite these findings, the cotetognizeshat there is objective medical evidence
to supportlaintiff's credibility.

First, Plaintiff's psychotic symptomsasheavily documented throughout this record,
before and after his onset date of June 1, 2006. R. 414, 417, 426, 450, 454, 508-09, 681, 701,
709, 732, 741, 743, 745, 747, 767, 775, 781, 782, 787, 817-18, 826, 848, 852, 854-55, 867-68,
883, 893, 1007. Although Plaintiff may have experienced periods of improvement with his
mental health, a reasonalglerson wouldccept Plaintiff's medical merds to support higverall
credibility. Prochaska, 454 F.3d at 734-35.

Secondthe state’s medical expert, Dr. Carney confirrtteat Plaintiff's impairments fell
under the 12.03plus schizeaffective” listing. R. 71-73. He further statethat theras “some
emotional withdrawal and isolation” that the Plaintiff reported in his testimony thatnsi&tent
with the record.” R. 72Dr. Carney told the ALJ that if he were to take all of Plaintiff’s

complaints as credible, Plaintiff's condition wowduala listing (pursuant to 20 C.F.R. 88§



416.920(d) and 416.925), hile onset would have to be June 2012, and not before that. R. 76.
In particular,Plaintiff’'s records from Rosecrance treatment center (dated 2012), and

progress notes (datddly 2012 indicate history, symptoms, and diagnosis ofmhéntal illness.

R. 766-784, 787Dr. Carneytold the ALJ that Plaintiff, “probably equals a listing . . . in terms
of social functioning and concentian, pace and persistence.” and furthe stated, [it] would

[be] hard to think that he . . . could maintain fiilhe employment given the kind of things that
he does have.” R. 74.

ii. Malingering

The ALJ highlighted the fact that there was evidence of Plaintiff being ageadir. R.
127. A written reportby Dr. John L. Peggau, Psy.D. dated August 10, 2010 indicates that
Plaintiff “may have been malingering today.” R. 457. However, Dr. Pegdawtformally
diagnose Plaintiff as a malingerer. Further, when asked about Plaingfirgyering, Dr.
Carneytold the ALJthat, “it is hard to determ[ine] . . . [whether Plaintiff's] presentation to
providers . . . [was] genuine or not.” R. 75. Dr. Carney indicated that “providers are not
detectives, they go on . . . thgmptoms that are. . described to them. . . [the Plaintiff is] on
medications, he’s on Tegretol, which is a mood stabilizer, and he’s on Seroquel, whi¢h & aga
mood stabilizer, an antipsychaticld. Dr. Carneystatedthat these medications were consistent
with Plaintiff's diagnosis. R. 76The Seventh Circuit has noted that vagueness or evasiveness
that plaintifs may have display when questioned about thegsescould reflect the effects of
their psychotic stateSpiva v. Astrue, 628 F.3d 346, 351 (7th Cir. 2010).

The Courtfurthernotes that in her decisiothe ALJ restricted Plaintiff to work that had
“no interactionwith the public.” R. 125. It would appear that some credibility regarding the

severityand frequency of Plaintiff's symptoms was recognized by the ALJ for herltmethis



restriction.

iii. Motivation for Treatment at Rosecrance

The ALJ found it suspicious that Plaintiff sougt@atmentit Rosecrance right after the
first hearing. R. 135PIlaintiff points out that he sought treatment at Rosecrance for just that
purpose, to obtain treatment, and not because he was trying to get benefits. The ALJ’s
suspicions are spelative. There is10 evidence in the record that establidhkegntiff's reasons
for seeking treatment at Rosecrance was for anything otheintipaoving his condition.

iv. Plaintiff's Presentation was Consistent with his Psychotic Disorder

Plaintiff argued that the Al failed to consider whether his presentation was consistent
with his psychotic disorderAt the hearing, Plaintiffold the ALJ that he experienced psychotic
symptomssuch ashearing voices at night, having problems being around people, and
experiencingperiods of depression. R. 56, Snstead of crediting Plaintiff's testimony, tiAd¢.J
focused orthe alleged prevalence imficonsistent statemenitie madehroughout his case. R.
134. The ALJXeasoned that anygmificant restrictios described by Platiff regardingactivities
of daily living could not be verified withny reasonable degree of certaipécause of these
inconsistent statementsd. For example e ALJ noted that in Decemb2910, Plaintiff
reported the ability to engage in serehousehold choregnd that his existing limitation was
due to physical pain, nemotional difficulties.Id. She pointed out th&iaintiff repated
problems paying attention, following written instrucoand getting along with auttiky
figures, friends, and neighbors, lmwidence from Rosecrance treatment center sh&hseatiff
applied for a bus pasandparticipated regularly in activitiesuch asingo, karaoke, and
volunteer activities.ld. Finally, e ALJhighlightedPlaintiff's modera¢ examinatiorand

diagnostic impairmentsnd conservative treatment and response to treatment, fihéygvere



not as debilitating as he allegeg. 135.

Althoughthe courtaffords an ALJ's credibility findingconsiderable defereritand will
overturn it only if “patently wrong,” th&LJ must consider the claimastlevel of pain,
medication, treatment, daily activities, and limitaticssgd must justify the credibility finding
with specificreasons supported by the recddochaska, 454 F.3d at 738; 20 C.F.R. 8
404.1529(c)Villano, 556 F.3d at 562Here the ALJ repeatedly mischaracterized the record in
identifying purported “inconsistencies” Rlaintiff’s testimony. The ALJalso failed tdouild a
logical bridgebetweerthe evidence to heonclusion. Engaging in household chores does not
mean Plaintiff did not continue to experience psychotic symptorhs.cdurt emphasizeisat
the ALJ is not allowed to “play doctoby using er own opinions to fill an evidentiary gap in
the recordBlakes v. Barnhart, 331 F.3d 565, 570 (7th Cir. 2003). As Dr. Carney mentioned, the
medications that Plaintiff received were consistent with his psychotipteyms. R. 76.

For the foregoing reasons, the court finds that the ALJ’s decision reg®ldingff's
credibility is not supported by substantial evidence.

B. On remand, the ALJ should reconsider Plaintiff’'s credibility consistent wih SSR
16-3p.

The ALJ’s decisiorwas based on the n@gements of SSR 96-7p. R. 12Blaintiff
argues thaBSR 967pwas rescinded angplaced bysSR 163p, which eliminatsthe use of the
term credibility from subjective symptoavaluations On remand, the ALJ must apply the new
process incorporated into SSR 16-3p.
V. CONCLUSION
For the reasons stated in this opinion, this Court findsath@tands warranted On
remand, théALJ mustcomply with SSR 16-3p. However, the Court expresses no opinion as to

the ultimate determination of disability on remand. Accordingly, Plaintifitgion for summary
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judgment (Dkt. 10) is granted, and the Commissioner’s motion (Dkt. 16) is denied. Therdecis

of the ALJ is remanded for further proceedings consistent with this opinion.

Date: AugusB, 2017 By: \\X—/

lain D. Johnston =
United States Magistrate Judge
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