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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

JeannieMerriman )
)
Plaintiff, )
)
V. ) No. 16CV 50073
) Magistrate Judge lain D. Johnston
Nancy A. Berryhill, Acting )
Commissioner of Soci@ecurity? )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

This isa Social Security disability appeah early2010,plaintiff Jeannie Merriman
began experiencing pain in her neck and baldgg withmigraines and pelvic pain. Over the
nex severalyears, she visited a series of doctors trying to diagnose and treat thedaeand ot
symptomssuch adatigue and generalized weakneSgentually, she was diagnossdh
fibromyalgia and thetater with interstitial cystitis and endometriod®cause oher chronic
pain, she stopped working in early January 2011, when she was 28 years old, and stayed home
helping take care of héour children. She applied for disability benefits in June 28ft2r a
hearing, the administrative law judge (“Al.Jound that, although plaintiff was properly
diagnosed with these ailments and that they were causing some pain, this pain eesraot s
enough to prevent her from working ftilne.

This is a complex case for multiple reasdfisst, plaintiff's ailments ae not easy to
diagnose noeasyto treat in aonesizefits-all way. Fibromyalgia,in particular is a chronic pain
condition thafor many years has been thgbject ofdebate in both the medical and legal

communites as illustratedvy thediffering views expressed e majority and dissenting

! Nancy A. Berryhill has been substituted for Carolyn W. Colvin. IRecCiv. P. 25(d).
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opinions in the Seventh Circuit's most recent decision on this iKgnredy v. The Lilly
Extended Disability Plan, Case No. 16-2314 (7th Cir. May 18, 20 Becondrelated to the
first point,these casetypically hinge on théelievability of the plaintiff's subjective pain
allegations® Third, plaintiff saw many doctors (with different specialties) over a relativelytsho
period {.e. from 2010 to 2014), and their opinions and observatidfer in various ways.
Fourth, at the time of the hearing, plaintiff was receiving new diagnoses arstillwasdergoing
tests and treatments to confirmmnhe~ifth, he medical expert, whosemittedly difficult task
was to synthesize the competing strands afeswe, offered testimony that is not easy to parse,
a difficulty compounded by inaudibility gaps in the transcfijgtbe clearunfortunatelythese
factors arenot uncommon in social security disabilggses, but it is still worth keeping them in
mind when assessing thessues and th&LJ’s analysisof them.

The hearing was held on May 28, 20P4aintiff testified that sh&ast worked for
Kellog's, stocking shelves and piag up displaysn retail storesShe quit in January 2011
because thbendirg, lifting, and squatting caused too much p&laintiff first complained about
fibromyalgiarelated pairsometime in 2010. Shaescribed tis pain as follows:

It is still in my back. It's in my neck, it just depends on the daynkever the same

eachday. I've had pain in the shoulders, the elbows, the ankles, the knees, the
wrists. You name it, I've had it.

2 Like fibromyalgia, interstitial cystitis is a chronic pain disorder, one #%ms to have a simildifficulty in
diagnosis and treatmersiee Mayo Clinic website http://www.mayoclinic.org/disease®nditions/interstitial
cystitissThome/ove2025183Q“Interstitial cystitis most often affects women and can have allstqng impact on
quality of life. Although there’s no cure, medications and other piesanay offer relief. [| Frequent urination and
pain may interfere with social activities, work and other activities ity tife.”); Harvard Health Publications,
“Diagnosing and treating interstitial cystitifittp://www.health.harvard.edu/diseasestconditions/diagnosing
andtreatinginterstitialcystitis (“There’s no cure for IC, but many treatments offer some relief, eithgllyinin
combination. Figuring out what works can bedrimiss; there’s no way to predict who will respond best to which
treatment. Fortunately, increasing awareness and greater understdntiagemplex disorder are helping to speed
diagnosis and encouragesearch.”) (August 2011).

% Regarding credibility determinations in cases in which subjective pa@rtions are critical, such as cases
involving fibromyalgia, for an excellent discussieee Geer v. Berryhill, 15 C 1470, 2017 U.S. Dist. LEX1R308,
*37 (E.D. Wisc. Mar. 23, 2017) (discussing the difficulty in determirgregibility caused by the administrative
regulations).
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R. 41. The pain worsenedth activity. She was currently taking Cymbalta and had tried other
medicationsShe explained as follows:

| startedout with Savella with the first doctor that had diagnosed me, Dr. Dillard

[phonetic]. We tried that for about three to four months and we kept upping the

dose, and then Medicaid refused to pay the higher doses. So then | was off of it for

probably about a good four to five months. And then when | had changed

physicians to Dr. Mohammad [phonetic], she had set me up to see a

rheumatologist, Dr. Neka [phonetic]. And then Dr. Neka had put me back on the

Savella. | was on it the second time for probably about three months or so. And

then | was taken off it because it was not working, and put on Cymbalta.

R. 42.Plaintiff described her pelvic paas follows:

The pelvic pain, for, you know, the last couple of ye@nas]been two to three

times a week. Wheit's menstrual cycle week it hurts and it feels horrible every

single day of the menstrual cycle week. Lately, after my last surgery tisthgd

it's been hurting every day since.

R. 43.Shehad surgery on the 13th of the montk. @pproximately two weeks before the

hearing) td‘look for” endometriosisid. Based on this surgery, she was diagnosed with stage one
endometriosis and interstitial cystitior the latter conditiorshe had receive@n the morning

of the hearingthe firstin a series of tr@mentknown as bladder irrigation.

Plaintiff stated that she had a continuing problem with headéshsemetimes referred
to as migraines)rheyusually occurred every day of her menstrual cycle, which sometimes
lastedup to two weeksThe migrainegypically lasted the entire day. She tried a number of
medications, including Imitrex and Topamax.

Dr. Ashok Jilhewar, the medical expert, testified nkels.testimony is important because
the ALJ would later give it great weigbver against other adlicting opinions.Dr. Jilhewar
began by stating that le®uld not find the medical records about the alleged endometriosis and

interstitial cystitis. However, faintiff's attorneyexplained that these recorad just been

submitted the day of the hearing and that the endometriosis was diagnosed prayitnes



week andhatadditionalrecordswould be submitted after the hearimy. Jilhewarstated that

this information would be “criticalto the analysis becauiee intensity of plaintiff'pain was

not “documented.” R. 5M@r. Jilhewarthen noted that there was no rheumatology evaluation in
the recordBut again, plaintiff’'s counsel proveti an explanation, stating thidtere was a
rheumatology evaluation in the record.

Dr. Jilhewar explained #t interstitial cystitisvas “a group of diseases similar to the
irritable bowel syndrome” and often existed with*mild headaches” anfiboromyalgia.R. 51.

He emphasized that a promkagnosis could not be made “until and unless a neurologist
performsa cystectomy’and also a urinary dynamics study. R.B2found no “documentation”
that these procedures had been dBhantiff's counsel noted that the documentation would be
part of the poshearing records. Plaintiff stated that she had a laparosoothe 13th to which
Dr. Jilhewar stated that “[yJou cannot diagnose interstitial cystitis with adapapy.” R 54The
ALJ then asked whether the laparoscopuld be used to diagnose endometriosie agreed

that it could be used for this diagnosiseTALJ stated that he would need to “see what'pthst-
hearing records indicated on these issues. R. 53hButLJconfirmed thaDr. Jilhewar’s
opinion, based on “the way the record stands nawas thaneither thanterstitial cystitisnor
endometriosisvere“documented.” R. 56.

Dr. Jilhewar nextliscussed fibromyalgia. He noted that the evidence varied on whether
plaintiff had the requisite number of tender points to diagnose this condition, but he Wjtimate
agred that trere it was sfficiently “documented” based on (among other things) the findings of
18 outof 18 tender points bRr. Saha, @onsultative examineR. 57. Howeveras for
treatmentpr. Jilhewarfound it significant that plaintiff hadot undergonéreatment of tender

points, which he explained was a non-standard treatment but one that “some physicidds” w



offer if the“pain is extremely serious.” R. 5%laintiff's counsel asked if Dr. Jilhewar was
aware that plaintiff had received injections from Dr. Nixaneuologist Dr. Jilhewar responded
that he “missed that.” R. 67. Plaintiff's counsel then referred him to the pagerectnd
documenting that plaintiffeceivedfour Kenalog injections, each three months apart. Dr.
Jilhewar explained as follows why Kenglinjections werenot appropriate for fiboromyalgia:

[A Kenalog injection] is not the same as a tender point presentation, this is a
general system [INAUDIBLE]Most of the doctors would not havergn that
because of the side effects injury what claitmaentioned, increasing the blood
pressure. It is [INAUDBLE] device. What | was talking about, as small dbgest
[INAUDIBLE] with usually one cc of the [INAUDIBLE] and one cc of the normal
saline injected in a star like fashion in the tender points. And this isthat-was
what | was talking about the tender points, not the general systemic steroid
injections. They are only useful, not for the fibromyalgia, but for the inflanomati
of varieties of rheumatoid arthritis. And only the physician knowseghson for

that, | don’t know the answer why it was given.

R. 69.Plaintiff's then counsel asked Dr. Jilhewar whether his specialty was rheumatology. He
stated that it was not, but added that, dke80 years of hipractice he has had “thousands, not
hundreds, thousands of patients with tender poitds.”

As for migraines, Dr. Jilhewar testified as follows:

Migraine headachén the [INAUDIBLE], and this is number 10F, page number
around 50, date 1/20/2014. As of that page number | found now is 10F, page 46.
The physician is writing that for one year claimant has been reporting clolaityi
headaches. And no mention of intractable nature of the headache was mentioned. |
did not find any emergency room visits or hospitalizationritnactable headaches.

| [INAUDIBLE] medications used for fibromyalgia syndrome are also used to
prevent the attacks of migraine headaches. From the claimant’s testimoyyy toda
claimant has mentioned migraine. There are certain medications approves for t
nature of migraine, and because of the health insurance reabdiesyé the

claimant cannot be prescribed those because the Department of Public Aid does not
pay for it. The cost is extremely high at $20 a tablet. Public Aid Department

* He described tender points treatment as follows: “The treatmentafiyugone by the rheumatologist. He stands
in for the primary physician if that doesn’t INAUDBLE] and it is just an étign of the tender point either with a
distal water or plain water, [INAUDIBLE] anesthetic. And most oftihee is done with a combination of local
anesthetic and steroid®. 67.The Court notes that the Mayo Clinic website doesnatide this procedure in its

list of possible fibromyalgia treatmentdowever,The Merck Manual (19th Ed.) statethat injections are sometimes
“used to treat incapacitating areas of foeslderness but states that this treatment is used “rarely” and “should not
be relied on as primary treatmenitd. at 377.



doesn’'t have adequate budget to provide those medicatitms[ENAUDIBLE]

recipients. But there was not effort made by the treating projsagdo prescribe

hermedications specifically approved or [INAUDIBLE].
R. 60-61 He stated that neitheéhe migraines nolibromyalgia(the only two conditions he found
gualified as severnepairmentsequaledany listing. As for the migraines, reddedthe
following: “I cannot find the medical record to document the intractable link of ifpeaime.”
R. 64. Heexplainedthat he was referring to neurological consultations and noted that there were
no prescriptions for “large doses of steroidstraedications likeergotamine or Sergive. R. 64-
65. For these reasons he found no “intensity of pain managertnidter in the heang,
plaintiff's counsel revisited tre issue, and started to ask a question about the doctor’s opinion
that plaintiff had not received treatment for migraines, at wbaht Dr. Jilhewar interrupted
and stated the following‘Oh, no, | did not say that. | said that she did not have the treatment for
theintractable migraine.” R. 70 (emphasis adde@punsel then stated that plaintiff was
currently taking Butalbital for migraines. Dr. Jilhewar stated thabs “not a good medication”
because itvas a barbiturate anthat anydoctor in lllinois who prescribed this drug “frequently”
can get “introuble with the [lllinois] licensing department, just to let you know.” R. 70. Counsel
then noted that plaintiff had previously taken Imitrex and TopaDaxlilhewar seemed to
concede that these were valid headanbdications, although his answer is unclear because of
transcription difficulties’ Counsel finally asked Dr. Jilhew4arhere in the Social Security laws
that the intractable nature requiremenines up.” R. 71. He stated thiatvas used because
there was no speciflcsting for a migraie. 1d.

On November 10, 2014, the ALJ found that plaintiff was not disableeldecision is 19

pages and filled witkletailedsummaries ofliscrete findingsmade by plaintiff'smultiple

® His specific answer was as follows: “There are many [INAUDIBLHEaitrex and because [INAUDIBLE] |
don't think | can comment on hdpctors because the Imitrex is the only one [INAUDIBLAfain, this is just out
of cost of the medication. | think | had a previous comment in my tesgimbout the nature of migraine.” R. 71.
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doctors In fact, these summaries are included twice, first in the narrative facirsant then
repeated, almost verbatim, in the later analgih then adds a few analytical sentences
sketching out the ALJ’s rationale. The ALJ found that plaintiff had the followingreev
impairments: fibromyalgiamigraine headachesndometriosis, interstitial cystitis, and asthma.
In the residual functional capacity (“RFCGihalysis the ALJ found that plaintiff could do
sedentary worlubject to certain minor restrictionghe ALJ relied orthree main rationaleer
discounting plaintiff's pain allegationBirst, plaintiffreceivedonly conservative treatment.
Secondherdoctorsoftenreported “normal” examination findings. Thirger daily activities
were inconsistent with allegations of disabling pain. The ALJ’s decisi@s heavily on
Jilhewats testimony, whiclthe ALJadopted With one minor exception) while rejecting other
opinions from treating or consulting doctors. In particulae, ALJgave “limited weight” taDr.
Saha’s conclusion that plaintiff was “unable to perform her regular work” bebauslied on
plaintiff's “subjective complaints.” R. 28.
DISCUSSION

Plaintiff raises two main argumenfigr remand First, she argues thtte ALJ failed to
consider theombined effect of herailments This argument includes several satguments
such as cherrpicking and doctor-playing. Secormgaintiff argueghatthe recordslocumenting
her endometriosis and imgtitial cystitis were not available at the time of the hearing andabat
a resultneither Dr. Jilhewar nor any othexpertconsidered themin a sense, the second
argument isa component of the first. The Court begins with the seeogment becauseis

the narrower of the two and becauserdvides a clear basis for a remand.



Inter stitial Cystitisand Endometriosis.

Plaintiff alleges that she experienced pain from multiple ca&g@®myalgia caused
pain in her back, neck, knees, elbows, wrists, and ankles. Too much walking caused swelling in
her lower legs, which themeeded to be elevated twice a dagy-long mgraines occurred
during her menstrual cycle. She also had chronic pelvic pain. In May @ldame month as
the hearingplaintiff beganseeingDr. Toussaint, a gynecologist, to addressl#tterissue. Dr.
Toussaint diagnosqalaintiff with endometriosis and interstitial cyssit

As noted above)r. Jilhewar expressiedoubt about whether plaintiff had these two
conditions.He statedhat there was no cystectomy, a test he viewed as being necessary to
diagnosanterstitial cystitis. @/en this skepticism, he found that these conditions were not
severe impairments. Hapinion about plaintiff being able to work fulne, therefore, was
based on the assumption teaedid not have these conditions. Howeveejther Dr. Jilhewar,
nor the State agency physicians, ever reviewed the records from Dr. Totlsstaivere
sulmitted after the hearingee Ex. 14F.

However, in his opinionhe ALJ concluded that plaintiff's endometriosis and interstitial
cystitis qualified as severe impairments at Step Two. The ALJ provided nmatiptafor why
he reached this conclusion, but he presumably overcame the doubts exprd3selilthgwar
based upon the medical records provided after the hearing. Later in the apimiah,)
summarized the post-hearing records, noting that Dr. Toussaint had diagleostdd with both
condtions. Based on these recordsetALJconcluded thaplaintiff's “symptoms” were
“genuine.”However, the ALJurtherconcluded that “surgical procedures” were “generally
successful in relieving [thessymptoms.” R. 26. Given thaelvic pain was the maisymptom,

the ALJ presumably concluded that this pain had leéennated.



The problenwith this conclusion is that is not supported by any plausible evidence.
The ALJ noted that Dr. Toussaint performed a laparoscopy in(ptagumably one of the
surgical procedurehat wereallegedlysuccessfylandfurthernotedthatDr. Toussaint saw
plaintiff a week after the surgeryhis follow-up visit is thekey piece of evidenceelied on by
the ALJ for the conclusion that plaintiff's pelvic pain had essentially been cueee .i¢ithe
ALJ’s explanation:

During her one-week post-operative follow up visit on May 21, 2014, the claimant

denied fever and bleeding. On exam of the abdomen, Dr. Toussaint noted that her

incision was healing well. Exam of the ypislshowed no bleeding. Extremities

showed no edema or pain. Dr. Toussaint diagnosed her with status post

laparoscopy, interstitial cystitis, stable. The doctor noted that her pathbloged

endometriosis. On May 29 and June 4, 2014, the claimant underwent bladder

irrigation without any reported complications (Exhibit 14F).
R. 27. This explaationis hard to follow and raises a number of questions. Did the ALJ truly
believe that that thieealing of surgical incision wound omn&ek after surgergiemonstrated that
plaintiff's pelvic pain was no longer a probl@Why did Dr. Toussaint continue to list the
diagnosis as interstitial cystitis®’hy wasabsence o$welling intheextremities relevant to
pelvic pain? Although the ALJ interpreted theselings to mean that plaintiffigelvic pain was
cured, there is neense thaDr. Toussaint believed this to be the case. Nor did any other doctor
offer suchan opinion. Lacking any supporting medical opinion, the ALJ engaged in
impermissible docteplaying, which is a basis for remansiee Moon v. Colvin, 763 F.3d 718,
722 (7th Cir. 2014) (the ALJ should “rely on expert opinions instead of determining the
significance of particular medical findings themselveRdhan v. Chater, 98 F.3d 966, 970 (7th

Cir. 1996) (“ALJs must not succumb to the temptation to play doctor and make their own

independent medical findings.”Plaintiff argues thathe ALJ should have submitted the post-



hearing records to Dr. Jilhewar and sought an updated opinion. This Coeg agpecially
given that Dr. Jilhewar himself identified these records as being “critical” tanthlgsis
. Combined Effects.

Plaintiff’'s second major argumentnsore widespreadBased on the first argument,
plaintiff's claim that the ALJ faileda consider thewmulative impact of her impairments has
already been proven to a certaitent. But plaintiff raises additional arguments that directly or
indirectly support thidarger thesisThe best way to address them is to consedeh of the
ALJ’s three rationales

A. Normal Examinations.

Throughout the opinion, the Alr@peatedly referred falaintiff ashaving“essentially
normal” examinationsSee R. 15 (“It is noteworthy thabr. Muhammagdthe claimant's primary
care doctor, has reped essentially normal mental status examination during numerous office
visity.]"); R. 26 (“Physical examination during this visit was essentially nofjin&. 27
(“Exhibits 3F, 4F, 6F, 7F, 11F, 13F and 14F show essentially normal éxaud.in reviewng
the records, the Court notes that the doctors themselves did not characterizestinasatiens
with such a global assessmesmtd most ofthereports nclude a mixture of normal and non-
normal findings. For exampl®r. Sahastated the following:‘Besides fatigue and generalized
joint pain and muscle pain, the patient is able to move around but her movement is restricted
because of pain all over the body and joints.” R. 38&. ALJ listed Exhibit 3F, which this
statement is drawn from, as one of the exh#fitswingessentially normal findinggMoreover,

many of the normal findings cited by the Atelate to body systenseemingly emote from the

® Although the ALJ in some instances acknowledged thenmomal evidence, he did not give it any real weight.
Consider the following tailvaggingthe-dog sentence: “On November 12, 2012, Dr. Muhammad repootechl

physical examinatiorexcept for decreased rangef motion, tenderness, pain and spasm in both shoulders and hips.”
R. 19(emphasis added)
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ailment under consideration. In shday, flattening these disparate findings into a univocal
conclusion—essentially normalF—the ALJ downplayedhe evidence favorable to plaintiff and
did so by conducting layperson analysf the underlying findings made by the doctors.

In addition to theeconcers, there is a larger concern that #ieJ was improperly
requiring plaintiff to “prove” her pain allegations wittjectiveevidence. As the Seventh Circuit
has emphasized, Social Security Regulation 96-7p(4) provides that “an individualsesits
about the intensity and persistence of pain or other symptoms or about the effectdtoes
have on his or her ability to work may not be disregarded solely because they are not
substantiated by objective medical evidenétall v. Colvin, 778 F.3d 688, 691 (7th Cir. 2015)
(“an administrative law judge may not deny benefits on the sole ground that there is no
diagnostic evidence of pain’Xdairev. Colvin, 778 F.3d 685, (7th Cir. 2015) (“[The ALJ’s]
principal error, which alone would compel reversalswee recurrent error made by the Social
SecurityAdministration’s administrative law judges, and noted in many of our cases, of
discounting pain testimony that can’t be attributed to ‘objective’ injuries or itisegte kind
of injuries andlinesses revealed bynays.”). This issue is especially relevant to conditions like
fibromyalgia.See Harbin v. Colvin, 2014 WL 4976614, *5 (N.D. Ill. Oct. 6, 2014)
(“Fibromyalgia is diagnosed primarily based on a patient’s subjectivelaorts and the
absence of other causes for the complaints.”).

B. Conservative Treatment.

TheALJ’'s second major rationale—and perhaps the central a#te-assertion that
plaintiff only received conservative treatmemtdthat, in certain instances, these treatments had
“controlled” or evereliminated plaintiff's problemsSee R. 25 (“The claimant has not generally

received the type of medical treatment one would expect for a totally disabladuiadli’). The
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ALJ stated that plaintiff's fiboromyalgia wéstable” and “wdlmanaged” through medications
and notedhat her doctors never prescribed any “stronger narcofice ALJ relied orDr.
Jilhewar’sconclusion that “the record shows no intensity of management of pain for
fibromyalgia.” R. 24’ The ALJ noted that plaintiff never went to the emergency room for her
migraines and received only routine medications and not ones that would be given for
“intractable” headache3he Court finds that #hALJ failedto give full consideration to all the
lines of evdence and relgk in part, orlaypersonanalyss.

The ALJ gave short shrift to the variougatments and medicatiechsome more
successful than otherghat plaintiff tried over tfs four year period. Although the ALJ
mentionedsomeof tham in thenarrative portia of the opinion, the ALJ did not gitkemany
weightin the ensuin@nalysis or exphin why they shouldoe summarily dsregardedPlaintiff
took numerous medications for pain and other symptoms, including (among Sinezia,
Amitriptyline, Lyrica, TramadglCelexa Cymbalta, and &apentinThese weraot over-the-
countemmedicationsandthere is no evidence thdoctors vievedthem as conservative
treatmentsWith regard to fibromyalgia, th&LJ observedhat plaintiff failed to tak “stronger
narcotics’ but this leaves unanswered whether there were any such medicatimrs.was no
medical testimony that “stronger narcotics” existed to treat the impairifemALJ seems to
assume there were, but does spcify what thesenediationswere® Plaintiff also tried
physical therapy; receiveddralog injectionsandunderwent surgeries. Although the ALJ
considered all these treatments as cordme, Dr. Jilhewar at times took an opposite tétk.

described the Kenalog injectionsdaButalbital as risky treatmentsut did not explore the

’ As noted abovethis conclusion rested on plaintiff's failure to receive tender pointsiggss.

8 The ALJ noted that Dr. |. Singdtated that plaintiff's fibromyalgia hazeen treated “with the appropriate agents
and that he did not have anything more to offer her."8RBat this statement is ambiguous and could equally
support plaintiff's theory of the casd.e. it that therewereno other stronger options.
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possibility that this very fact supported plaintiff's claloy showing that hgoroblems were
serious and had not been easily or successfeifedwith other moreconservative treatments

There is an additional concern aboutMe€)’s conservativdreatment rationalélhe
medications plaintiff took for her ailments were dictated at times by her financeticiibee,

e.g. R. 18 (“On April 20, 2012, she was prescribed amitriptyline, as Public Aid did not cover
Savella”) Although the ALJ noted these facts, the Alghingavethemno weight.However,the
ALJ should have given consideration to this possible explanation before concluding that
plaintiff's treatmens wereconservativePierce v. Colvin, 739 F.3d 1046, 1050 (7th Cir. 2014).

C. Daily Activities.

The ALJ’s thirdmajor rationale was that plainténgaged in a “wide variety” of
activities and lived a “robust” lifestylelemonstratinghat she could “do all the basic demands of
competitive work” and that her claims of disabling pain vexaggeratednd not credible. R.

20, 27 (“all the things the claimant does for herself and her kids” is consistent nghabée to
work a sedentarjpb). The ALJreferred taspecificactivities engaged in by plaintifé.g.

reading, crocheting, drivingpaying bills, and preparing simple measyd also emphasizedat
she “takes care @f children.” R. 27Plaintiff complains that thiportrayalfailed to consider
contraryevidence and failed to heed the Seventh Circuit's warnings about placing too much
weight on tlis type of evidencelhis Court agrees.

As for contrary evidencdt, existed inat leasthree places. First, in plaintiffgaily
function report, shdescribedsariouslimitations.She made the following general statemeiit

can't stand or sit for very long without being in pain. | also can’t do simple houses eitineut

® See generally, https://en.wikipedia.org/wiki/Butalbitg'Butalbital is not suggested as a fifiste treatment for
headache[s] because it impairs alertness, brings risk of dependence and addidtiocreasethe risk that
episodic headaches will become chronic. Waitser treatments fail or are unavailable, butalbital may be
appropriate for treating hdache[s] if the patient can be monitored to prevent the development of chronic
headaches.”) (emphasis added).

13
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being in a lot of pain.” R. 24@&he described limitationglaed tospecific choresSee R. 241
(“Depending on how much pain | am when | wake up, | clean some of the house. Then | lay
down for awhile. Then | get up and make food and clean a little bit more and then | lay down
some more. Then | get up and finish what needs to be [done] in the house and then gg to bed.”)
R. 242 (I can’t cook several course meals anymore because | can’t stand that longt witho
hurting really bad.”); R. 242 (“Laundry takes all day. | do laundry 2 times a week.”); R. 242
(“My kids do a lot of chores in the house.”). These explanations muddy the unqualified picture
given by theALJ.

Second, ta ALJrelied on a function report completed by plaintiff's boyfriend, describing
it as follows:

[A]t Exhibit 8E, Brad Reiners, the claimanfiancé stated that the claimant takes

2 of their kids to the bus stop and another to school. She then comes home and

reads. Later, the claimant picks up their son and watches him until Brad arrives.

Then, the claimant helps the kids with homework. Brad déedthat the claimant

lets the dog outside, has no problem with personal care, prepares her own meals

(i.e., TV dinners, quick prepared food, and peanut butter and jelly sandwiches),

does some laundry, drives daily, can go out alone, goes shoppinges) giays

bills, handles a savings account and uses a checkbook. Brad added that the claimant

enjoys reading and crocheting, plays cards with her neighbor, and talks on the

phone dalily.
R. 27. This is a portrait of a non-disabled person. But, criticdlly pictureomitted key
component$rom the same report that supported plaintFor exampleMr. Reiners made the
following general statement at the beginning of this repg@te cannot clean, stand for more
than 5 minutes without hurting all over. Sitting for long periods of time also caukesjzin
all over.” R. 271. As for childcaréMr. Reiners stated thhe and their 13«arold daughter
helped with these activitiedR. 272. As for laundry, he stated tipdaintiff can only do “part” of

it and that it was an “all day event.” R. 273. As for the hobbies, he statgudingtf could not
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finish reading a book anymore and could do “only a littkefchet at a time because of the pain
from sitting. R. 275. On remand, the ALJ should addressdlwentrary facts.

Third, the ALJrelied on a report from Dr. Montes that contamfewstatements about
plaintiff's daily activities.The ALJ suggested thBir. Montes had concluded that plaintiff led a
“robust” lifestyle.See R. 20 (“[Dr. Montes] reiterates a robust Iééyle for Jeannie”)But this is
a manufactured conclusion. To start with, Dr. Montes never used the word “robust,” thengny
similar. The statements in his report about daily activities were few and reaiabprelevant to
his diagnosis. So it is doubtful whether he would agree with this characterizatthéALJ
again downplayed contrary evidence. In particular, Dr. Montes stated as fol|BNesntiff] just
gets upsewith herself because her engig lower. Her ability to move around is not as good as
she would want to be at 30 years @de cannot play with her children and that upsets her.” R.
343 (emphasis added). The ALJ at least did not ignorstétement, butonethelesgave it no
weightbased on the following rationale: “Dr. Monf¢sontradicts himself when he says that
she is upset because she cannot play with her children after noting the pleasactvity
brings her.” R. 20lt is not clear why this is contradictory. Put difatly, Dr. Montes’s
statemenis more properlynterpreted to mean that plaintgfeviously enjoyed playing with her
childrenwhen she was healthidrytwasno longer able to do so or, perhapasnot able to do
so as frequently or capaldince her codition had worsened.

In addition tocherrypicked evidence, there asfurther concern that the ALJ failed
acknowledge the Seventh Circuit’'s warnings about oegthg on claimant’s daily activities
especially taking care of childrefhe SeventiCircuit has stated that ALJs should be careful
about placing too much weight on a claimant’s ability to care for her chilfeeGentle v.

Barnhart, 430 F.3d 865, 867 (7th Cir. 2005) (the ALJ failed to acknowledge that the claimant
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“must take care of her children, or else abandon them to foster care or perhaps hansister
choice may impel her to heroic efforts”) (emphasis in original). Unlike with woirkiges, a
claimant often can perform household activities under a more flexible standard arfteteen t
activities are typically judged by a lower standard of perform&8sedBjornson v. Astrue, 671
F.3d 640, 647 (7th Cir. 2012) (the “failure to recognize these differences is a re@meent
deplorable, feature of opinions bgrainistrative law judges in social security disability cases.”);
Hamilton v. Colvin, 525 Fed. Appx. 433, 438 (7th Cir. 2013) (“We have admonished ALJs to
appreciate that, unlike full-time work, the ‘activities of daily living’ can leibly scheduled”).
On remand, the ALJ should consider all the relevant evidence in a more balanced way.

* * *

To return to the origindtaming ofplaintiff's second argument—whether the ALJ
consideed the impairments in their totaktythe Court ntes thait is notalwayseasy taanswer
this question especially because ALJs typically inclugiéerplate language indicatirigat such
an inquiry has been made. But in this case, in addition to the evidence already saththari
is also indirect evidence fro Dr. Jilhewar’s testimony. He employadlivideandconquer
strategy in which he rejected, obhg-one, each gplaintiff’'s ailmentsand ignored any evidence
not strictly related to the particular ailment under consideraionexample, in discussing
plaintiff's fiboromyalgia, he excluded evidence that plaintiff receivedd@umn injections by
stating that this was not a proper treatnfentibromyalgia. But he failed tdaterconsider tle
possibility thatthese injections may have bemmattempt to addss the broader problem of pain
arising from multiple conditions. A related problem is that Dr. Jilhewar evaluatédadlegation

under a high standard of proof, one tbf&n became a moving targ€onsider as one example,
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the testimony about headachBeminiscent of the nrue-Scotsman fallacy® each time
plaintiff's counsel confronte®r. Jilhewarwith evidence supporting the claim that plaintiff's
headaches were a serious problem, he waitdat and clarify that, although plaintiff may have
hadheadaches, they were notractable headache The netresult is thaboth Dr. Jilhewar and
the ALJentirely disregarded plaintiff's headaches (and mostesbther allegations of pain) and
did not consider them at all in the RFC formulation. On remand, the ALJ should makecspecifi
findings about the frequency and severity of each ailment or symptom and shauld stat
specifically whether any limitatiohas beemncluded in the RFC to account for them.
CONCLUSION

For these reasons, plaintiff's motion for summary judgment is granted, thenGureis
motion is denied, and the case is remanded to the Commissioner for further proceedings
consistent with this opinion.

Date: May 30, 2017 By: N

lain D. Johnston =
United States Magistrate Judge

10 see https://en.wikipedia.org/wiki/No_true_Scotsmays an aside, from an early adke undersigned learned
from his grandparents that there were many things that no true Sootgmld do, such as supporting the Three
Lions.
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