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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Kayla Poteg )
)
Plaintiff, )
)
V. ) No. 16CV 50110
) Magistrate Judge lain D. Johnston
Nancy A. Berryhill, Acting )

Commissioner of Soci@ecurity?

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

This is a Social Secuyi disability appealBased on the record, Plaintiff Kayla Potega
can be portrayed in at least two ways.

On the one hand, Plaintiff can be viewed as a young, articulate person who does yoga and
pole fitness, writes a healthy living and lifestyle blog, makes jewelry teadedls on Etsy, shops
at thrift stores and garage sales, goes fishing, has a boyfriend, is in a book ol bigo just
happens to be aatingerer, or even faker, of a disease that is difficult to dispute.

On the other hand, Plaintiff can be portrayed as a bedridden person with a long history of
difficult-to-diagnoseandtreat possible diseases, including, but not limited to, fiboromyalgia,
Lyme disease and postural orthostatic tachycardia syndrome, who needs wahear ar
wheelchair to locomte and suffers from “fibro fog.”

The Court certainly understands how the Administrative Law Judge (“Abd4ecthe
latter portrait of Plaintiffas there is ample record evidence to support that view. But because the
ALJ’s route to that choice was faulty (succumbing to the elaborate arragial Security

regulations and Seventh Circuit case law pitfalls), this Court is compellethtond the ase.

1 Nancy A. Berryhill has been substituted for Carolyn W. Colvin. IRecCiv. P. 25(d).
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Plaintiff alleges that shseuffers from fibromyalgia andther, possibly-related conditions.
In 2013, &e filed anapplication for supplemental security income. She was 23 years old. But her
medicalproblems first emerged nine years early, when she was 14. In March 2004, she went to
thehospital complaining of bodyide pain fatigue, cognitive problems, and weakness in her
legs. R. 365. Over the years, savnumerous doctors in an effort to pinpoint the cause of her
problems. Doctors offredvarious diagnosealong the waysome of which were later rejected,
includingGuillain-Barresyndromeand reflex sympathetic dystrophy and Lyme disebs2005,
plaintiff's parents took her to thdayo Clinic (apparently at their own expensahdthose
doctors diagnoselder withpostural orthostatic tachycardia syndrome (“POTS”). Eventually, her
treating physiciansettled on a working diagnosis of fibromyaldpdaintiff alleges that she
experiences flares during which sheanetimededridden. Shalso allegethat she has used a
wheelchair or walker for many yeardhe administrative law judge (“ALJ'ggreed that
plaintiff’s fioromyalgia qualified as a severe impairment, daubtedthe allegations about the
intensity of her pain. Most notably, the ALJ concluded that plaintifieelchair/walker
allegationwas fabricatedAs explained below, the Court finds thiag¢ ALJ’'sdecisionress on
ambiguous or notully-developed evidentiafpundationsand also lack a supporting medical
opinion.

BACKGROUND

The hearing was held on October 28, 2(@ldintiff testified that she was 24 years old
and livedwith her parents. The only place she had worked was at Rock Cut Concessions in 2008
(for three months), and then again in 2012 (for two we&its.quit each time because of
relapsesThe ALJ asked plaintiff to describe her relapses. She answered as follows:

Usually when I had a relapse | start feeling very, | don’t krdraggy | guess, very
fatigued. My legs start to feel very achy, painful, #mely have issues working. |



have to have a wheelchair and a walker. Sometimes | have to even take a potty
chair into my room because | can’t make it to the bathroom. | go [] severkd wee
without showering because I'm just too tired toitgéoo tired ad in pain. A lot of
global body pain, that’s a daily thing and it depends on the day if it's manageable
or over the manageable limit. A lot of brain fog, trouble concentrating. Sometimes
I’'m bed bound, sometimes I'm able to walk with the aid of a walked iAit's
really bad it has to be a wheelchair. And | would say these flares occur—iiiddepe
on the year. Last year was a decent enough year. This year it's probably onc
every—once a month | would say, on average. [] They can last for a couple days to
several months. The longest I've had was 10 months, the shortest I've had was
maybe three or four days. The current one I'm in is lasting three months.
R. 37-38 Plaintiff testified that there was mbyme or reasoas to when the flares woutdcur,
althaugh she speculated seasonable changes were a cause and that food galystlas®le.
The ALJ asked whethée cause was the PQTLyme disease, fibromyalgia, or
something else. Plaintiff stated that her current doctor, Dr. Sridhad shatethecause was
“probably” fibromyalgia. Plaintiff added that she had talked to “seveyaid.literat§] [doctors]
in the past [and theygree that the Lyme can flare up every now and again with ceti&en
the weather, stuff like that.” R. 4Plaintiff had not seen one of these doctors since 2009. When
asked why she did not continue with these doctors, plaintiff stated that one of theedteant
do antibiotic treatment, arjdhe was)very sensitive to Western medicine.” R. 40-Raintiff
explained that th doctor Wanted to do three separate antibiotics in a port straight to the hear
R. 41. Plaintiff declined this treatment due to her “medicine sensitivity” and ¢pigursue
alternative treatments suchasupuncture, herbals, homeopathics, @madsage therapyhe
ALJ asked plantiff about the fact that she was “just on Cipfah antibiotic) and plaintiff stated
that she receivedigimedicatiorin the emergency roowrnd that taking this drug for two weeks
was much different than the invasive, year-long treatment the Lyme doctor gulopos

Plaintiff's counselhskedaboutplaintiff's “sensitivity to Western medicirieand plaintiff

stated that sheas referring tside effects ranging fromseévere migraines to emotional



reactions to physical [reactions] like hive reactibis 44. Inthe last year, she had been

confined to bed “at least once a month for on average a weekéek and a halfrd. Plaintiff

was curretly using a walker and had used it every day for the past three or four months and
“prior to that probably once a month again for at least a week to a week and a half.” R. 44-45.
When not having a flare, plaintiff could “pretty much do everything normally.” R. 45.

Plaintiff stated that her high school had a homebound program so that when she was not
feeling well she could stay at home and send her work in. There was some confusiavhainout
plaintiff last took college classewith plaintiff explaining that she took some online courses and
some regular “physical” classd®laintiff had earned 15 college credits. The ALJ noted that
plaintiff had recently started working with a pain management doctor, Drh&osbo she had
seentwice. Dr. Rosche presitred aFentanyl patclior pain and had ordered anRI.

Plaintiff hadtakenherbals and homeopathics and had also done acupuncturetighen
ALJ asked‘'who’s in charge of [] all this stuff,plaintiff explained as follows:

| am when I'm able to. If~when I'mhaving my good days | have a whiteboard in

my room and | write down everything that | need to take for the day. | have alarms

set because sometimes | need to take things several times a day. So irr onéer fo

to actuallyremember I'll have the alarms. And when I’'m bed bound or not feeling

too well my mom will help out. She’ll make my teas, she’ll remind me to do things,

to take things.

R. 54. The ALDbbserved that plaintiff's activitiedid not “seem entirely compatibigith
somebody spending a lot of time in bed in the fall” and noted that plaintiff indicated to Dr
Sridhar in October 2013 that she was doing yoga two times a week along withrpss fit
andthat plaintiffwas“making jewelry, blogging, reading, other exercising.” R. 56.
Plaintiff explained that last year, including the fall “was anomahd that she “was doing

very well last year.ld. She stated that the last time she did yoga or pole fithess was in the

beginning of the spring becausieehad sinceelapsed.



The ALJ asked about other medicationsuiiff stated that sh@ok “some
Tylenol 3 with Codeine or Ultram or Advil” when the pain got unmanageable. R. 59-60.
Dr. Sridhar prescribed these medicatiofise ALJ asked plaintiff how often she blogged.
Plaintiff stated that the “good thing about blogging is | can do that in bedhatghe did
it “quite often.” R. 61. Plaintiff's blog wasalledThe Eclectic Element, which was a
healthy living and lifestyle blog. She had a couple advertisers add about an average
of $100 a monthPlaintiff enjoyed doing crafts but was focusiegentlyon handmade
jewelry, which she sold through twetsy accountslhe vintage jewelry was “anything that
[she found] at like garage sales and Salvation Army and thrift stores.” R. 62. She had not
been toa garage sal|@ several months, but stated that “thankfully now felaé was]
actually able to walk with the wheelchair and the waJk¢she]would say within the last
week is wherishe had] been able to go to garage sales and pick up at the thrift §fares.”
63.

The ALJ then asked about referencepl&ontiff being “quite an outdoors person,
liking hunting, fishing[,] kayaking.” R. 63. Plaintiff stated that she was not alge t
kayaking this summer but “éhmost | was able to do was go fishing with my boyfriend
maybe three or four times.” R. 64. The ALJ described plaintiff as soufidicrgdibly
literate” in her testimony, and asked what she was reading. Plaintiff statexhéhhad not
been reading “too much,” but that she recently joined a book club. R. 65. The ALJ asked
whether plaintiff was required to contribute money to the house or do chores in exchange
for still living with her parentsPlaintiff stated that, when she was able, she would do

“chores around the house like vacuuming, maybe cleaning the windows, doing dishes” and

2 pertinent to the malingering discussion belplajntiff's reference to “now” using a wheelchaind walkercould
arguablysupport the ALJ’snalingeringtheory On remand, the ALJ will be able to aslorespecific questions to
clarify these points.



that she did her own laundry “whéshe wasfeelingup to it.” R. 65. The ALJ asked
whether plaintiff had any méal health treatment in the last two years. She said no. The
ALJ concluded by observintpat plaintiff had been “really helpful” in answering
guestions.

On December 8, 2014, the ALJ found plaintiff not disabldéw: ALJfound that
plaintiff ‘s fibromyalgia was a severe impairment, although the ALJ later made statements
casting doubt on this conclusidiThe ALJ found that plaintiff had the residual functional
capacity(“RFC”) to perform sedentg work.

DISCUSSION

Plaintiff has two main argumentsr a remandThe first is that the AL&ngaged ira
speculative and incomplete credibility analysis. The second is that the ildJtéegive
controlling weight to the opinions of her tweating plysicians.

l. Credibility.

As both sides agredhe ALJ’s credibility determinatiowas critical. The ALJ found that
plaintiff's fibromyalgia qualified as a severe impairmantlthat itcould, in theorycause the
work-disabling symptoms plaintifizasalleging In fact, the ALJimited plaintiff to sedentary
work to account for some of the flares antrmittentwalking problemsDespite this
conclusion, in the later RFC analydise ALIJmostly doubted plaintiff's testimonyinding that
it was “replete” with “numerous” inconsistenci&@pecifically, theALJ relied on the following
eights inconsistencieq1) plaintiff claimed that she had used a wheelchair for many years but
only obtained one shortly before the hearingn@)medical evidence corrobordtelaintiff's

alleged inability to walk; (3) during a time when plaintiff was experiencirigra,fshe one time

% SeeR. 13 (The [ALJ] credits the diagnosis dibromyalgia fatigue syndrome made by Dr. Sridtespite the fact
that the tender points are not descrifjeahd the claimant does not seek rheumatstaggatmenit]” ).
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had to “walk off” for several hours the bad side effects of a medi¢qddplaintiff engaged in
wide and varied daily activitie$b) plaintiff did not like Western mediee, but used an
antibiotic on one occasion; (flaintiff rejected treatments without trying the() plaintiff did
not seek treatment from specialists such as neurologists and rheumatcogi$®) although
plaintiff was in college the year before the hearing, she testif@dshe could not recall when
she was in collegd o simplify the analysis, these eight reasons caria@gednto sub-groups.
Malingering: Wheelchairsand Walkers. Several of these reasons (specifically, #1, 3,
and 8) go to plaintiff's truthfulness. The firgtason however, clearly stands out among the rest.
TheALJ concluded that plaintif§tated that she hageda wheelchair and walker on almost a
daily basis fomany years when, in fact, she only obtained these assistive devices on the eve of
the hearing. Thebviousimplication is that shevas putting on a show and lyinthe ALJ
clearly put much weight on this assertiogferring to it assignificant” and discudag it at
length fourseparatéimesthroughout the decision. By its very nature, this type of argument—
falsusin uno falsusin omnibus (false in one, false in alh-has the potential to dominate all
others like the proverbial skunk thrown in the jury bibxs also the type of argument that the
new credibility regulation, SSR 1®p, has specifically cautioned ALJs to be carefaploying®
Given thesdnigh stakes, it is important that the factbalsis forthis strong accusation be solidly
grounded. This is where this Court has concerns.
Although the ALJ addressed this argument several times, the following egpo®rjtes

asufficient summaryf this argument

* See SSR 163p, 81 Fed. Reg. 14166, 14167, 14171 (“our adjudicators will nagsaasendividual’s overall
character or truthfulness in the manner typically used during an adaérurt litigation. The focus [] should not
be to determine whether he or she is a truthful persdotg v. Colvin, 831 F.3d 411, 412 (7th Cir. 201&LJs
should not be “in the business of impeaching claimants’ character,” gltibay may still assess “the credibility of
painassertions by applicants”) (emphasis in original)his Court agrees with Judge Griesbach’s excellent opinion
in Geer v. Berryhill, 15 C 1470, 2017 U.S. Dist. LEXIS 42308, *37 (E.D. Wisc. Mar. 23, 2017) that the new
regulations place the ALJs in a very difficult spot, particularlgases involving fiboromyalgia.
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Although the claimant wrote she used assistive devices daily (Exhibit 3E/2, 6, and
7), it appears the claimant has only used assistive devices in the four months
leading up to the hearinghe first time a doctor noted the claimant using an

assistive device was on June 17, 2014. The claimant walked with a walker on June
17, 2014 at Dr. Sridhar’s office, and she asked Dr. Sridhar for a prescription for
both a walker and a wheelchair that day (Exhibit 7F/22-23). On September 30,
2014, the claimant told Dr. Sridhar she only received a walker (Exhibit 9F) and
needed a prescription for a wheelchair too (Exhibit 11F/5). The claimant rented a
wheelchair on October 7, 2014 (Exhibit 10E), despite indicating she had one she
that she frequently used in the March 2013 Function Report (Exhibit 3E/2 and 7).

* * *

Essentially, th¢ ALJ] observed in the records that the claimant was using assistive
devices in the last few months preceding the hearing at some medical
appointments. She lobbied for the wheelchair and walker with no current diagnosis
of Lyme disease (Exhibit 7F/22). The claimant does not seek rheumatologist
treatment. She does not seek neurologist treatment. There is no clear documented
persistent trigger or tender points on examinations (Exhibits 7F, 11F, 12F).

R. 19 (emphasis added).

As a preliminary point, tils descrigion suggests that the ALJ believed that plaintiff was
not merely exaggerating or misremigering events but was lying by falsely portraying herself as
having used wheelchair or a walker for many years. For example, the ALJ used the word
“lobbied” to desdbe plaintiff's effortsto get a wheelchair and walkandpointed out that
plaintiff twice made this request (two days apart) to two different docorsously suggestg
that plaintiffwas doctor shoppingr thather doctors doubted her need for theeeichair.The
ALJ added that there was “no current diagnosis of Lyme disaagaying thatthere was no
medical reason tustify the assistive deviceshich oddly leaves out that fiboromyalgia (not
Lyme disease) was the main diagnosis and that thehAtself found that there was a valid

current diagnosis. These descriptions bolster the conclusion that the ALJ beliewedd wkes

malingeringeven though the ALJ never used this word.



But the ALJ’stheory rests on one important factual predicatemel, the following:
“The first time a doctor noted the claimant using an assistive device was®i g, 2014.
However, as plaintiff points outhere is at least onastance in which a doctor, on an earlier
occasion;’noted” that plaintiff had been using a wheelch@nMarch, 2, 2013, Dr. Manas
statedthe following: “The patient has been evaluated by psychologists at Mayo iGIZOO5.
She has been in a wheelchair since 2004.” R. Pb@.statementindermines tb ALJ’s factual
premise, which in turn raises doubts about the ALJ’s larger (impiicitihgering acusatior®
To the extent that a credibility finding is based on an error of fact, which thiseenss tde,
then this is a ground for remarfgbe Allord v. Barnhart, 455 F.3d 818, 821 (7th Cir. 2006) (an
ALJ may not base a credibility determination on “errors of fact or logic”).

In addition to this one importaptece ofcounterevidenceplaintiff submittedother
corroborationAfter receiving the ALJ decisiorand realizing that the ALJelieved that she
was lying on this pointplaintiff obtained three letters froherhealthcare providers, and
submitted them to the Appeals CourlcBee R. 371 (letter from Dr. Srithr. “I have witnessed
[plaintiff] to be in a wheelchair at times, due to Hérdmyalgia],since her first visit on
10/23/2013 through the present timeR. 370 (letter from Dr. Bac: “l was her Primary care
physician from June of 2006 until January of 2qD®ver this time frame have seen Kayla

Potega have intermittent paralysis that has rendered her wheel chair boutsb amélle to

® The Government briefly and unconvincingly addressescthisiterevidence at thend of its sureply brief,
stating in a footnotéhat‘it is unclear whether this reference is based on personal obsefea}liBiaintiff’'s own
subjective report.” Dkt. # 16 at 3 n.Phe Government seems to imaking afairly technical distinction between
“noting” and “observing,” but the ALJ used the word “noted” and didmake such a distinction.

® Other questions exist about the ALJ’s wheelchair fabrication thEoryexampleneither Dr. Sridhar nor Dr. Bo
indicated in their nas that plaintiff's requestwereunusual. They did not suggest that there had been a worsening
of plaintiff's condition to necessitatese oftheseassistive devicesn fact, Dr. Baic merely made the following
low-key notation: “[Plaintiff] needsefills of meds and for walker. Again she has intermittent paralyisiogy
unknown.” R. 357. Although one cannot be certain, the word “refill” i $bntence could be interpreted as
applying to both the medicatieand the walker—i.e. that plaintiff rad an earlier prescription for a walker amals
simply getting it renewetbr some reasan

’ At the hearing, the ALJ never directly confronted plaintiff aboeséaccusations of malingering, and, thneyer
gave her the opportunity to offer an explaoati



ambulate without a walke);"R. 372 (letter fronCarl Patrnchak, physical therapis{Ofjur
facility has been treating [Kayla Potegadm May 20, 2014 to present. During this time, Kayla
has intermittently needed to arrive in our clinic using a walker and/or elfsegl]’ ). Because
this evidence was not submitted to the ALJ originally, a queatiseswhether it could be a
basis for a entene Six remand now. e Government argues th@aintiff has not met the
requirements fosuch a remand, and that, in any event, plaintiff waived this argument by not
raising it until the reply briefThere is no need to resolve these issues bechasgout
concludes that a remand wouldjbstified even if without this evidence. However, on remand,
this evidenceshould be considered along with all the other evidence.

Although the wheelchair fabricatioationaleovershadowed all the other reasdhs,
ALJ also claimed that plaintiff was inconsisteabhd perhaps untruthful) when she stated that she
once walked off the bad side effe¢tom a medication and when she stated that she could not
remember whether she hiadttaken a college coursBut here too, the factual predicates foe
alleged inconsistencies are fuz&g for the first point, the alleged inconsistency only exists if
the “walk off” incident occurredluring abedconfining flare. However, the record is vague
about the precise timgnand length of these flares. The ALJ relied on plaintiff's testimony, but
this testimony consisted of vague references, such as “last year” andl*thadather similar
phrases, and in several instances there seemed to be confusion about whatreliesgve
referred to, all of which raises the concern as to whether plaintiff wadlpatua flare on this
one occasion. If not, then there is no inconsistency. A similar concern arisekaalteged
inconsistency about when plaintiff last attendetlege. The testimony on this point was

likewise confusing about the precise dates.
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For all the above reasons, the Court finds tiiatevidence is to@mbiguous based on
the current recortb reach the strong conclusion that plaintiis malingeringAs plaintiff
observed in her opening brief, “[n]Jotably, none of Kayla’s treating doctors had evestaagge
that she was malingering.” Dkt. #7 at 8.

Lack of Objective Evidence. The ALJ’s argument that there was no corroborating
objective medical evidence is problematic becaussuires that plaintiff must‘prove” her pain
allegations withthis type of evidencédowever, a the Seventh Circuit has emphasized, Social
Security Regulation 96-7p(4) provides that “an individual's statements aboutehsiiy and
persistence of pain or other symptoms or about the effect the symptoms have onthabidityhe
to work may not be disregarded solely because they are not substantiated lbyeotjedical
evidence.Hall v. Colvin, 778 F.3d 688, 69(I7th Cr. 2015) (“an administrative law judge may
not deny benefits on the sole ground that there is no diagnostic evidence of4uaigy.

Colvin, 778 F.3d 685, (7th Cir. 2015) (“[The ALJ’s] principal error, which alone would compel
reversal, was the recurrent error made by the Social Seéudintynistration’s administrative law
judges, and noted in many of our cases, of discounting pain testimony that camibb&edtto
‘objective’ injuries or illnesses-the kind of injuries andinesses revealed bynrays.”). This

issue is especially relevant to conditions like fiboromyal§ee.Harbin v. Colvin, 2014 WL
4976614, *5 (N.D. Ill. Oct. 6, 2014) (“Fibromyalgia is diagnosed primarily based on a patient’
subjective complaints and the absence of other causes for the comp|dots&g Geer, 2017

U.S. Dist. LEXIS at *37 (noting that ALJs will have a difficult time making advergdibility
determinations in cases involving fibromyalgia).

The ALJ suggestethat there was no objective evidence, but the Abwe earlier

finding that fibromyalgia qualified as a severe impairment necessarily maauoittors had
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found thathere wasome objective evidende warrant this diagnosiSee SSR 122p. More
broadly,the ALJ did not call a medical expeattestifyat the hearingSee Merriman v.
Berryhill, 15 CV 50073, 2017 U.S. Dist. LEXIS 81848, *8-9 (N.D. lll. Feb. 27, 2017) (“To rule
out a myriad of other possible causes makes it even more important for there to pergn ex
preferably from a rheumatbgist, rather than having the ALJ make an arm-chair diagnosis. For
this reason, on remand, the ALJ must call a medical expert. HALLEX 1-2-5-34.A.1.”).
Therefore, the ALJ’s analysis of what terious“normal” findings meant in terms of
fiboromyalgianeessarily involved doctor-playingee Rohan v. Chater, 98 F.3d 966, 970 (7th
Cir.1996) (“ALJs must not succumb to the temptation to play doctor and make their own
independent medical findings.”). Plaintiff’'s doctors, who made the underlying finthegsLJ
relied on, did nobelievethat these findings invalidated the diagnosis of fiboromyalgia nor that
they were a reason to disbelieve plaintiff's pain allegatibasite one exampléaken from the
ALJ’s decisionthereis the following summargf Dr. Bouc’s notes: “The claimant received a
Toradl injection. She had normal gait and posture.” R. 16. Why would a dojot pain
medicationf everything verenormal?There aretherinstances in the record where doctors
observed a normal gait or some other normal finding but nonetheless kept diagnostiffy plai
with fibromyalgia and kept recommending pain medicationther treatmentsFor these
reasons, v remand, the ALJ must call a medical exp8se HALLEX |-2-5-34A.1.

Activities of Daily Living. The ALJfound it inconsistent that plaintiff engaged in
physical activities such as yogad household chores, and did otaetivities like jewelry,
blogging, andeading.The latter activities, plaintiff stated, could be done while in bed. This

argument suffers from theame concern set forth above about the uncertainty daties.

8 There are also notes in the record where doctors recorded plaintiff's pain cumpks e.g., R. 250 Pr. Manas
3/2/13 note “She has called me numerous times sidcty 26, 2012)with incapacitating pelvic pain that has
brought tears to her egand wanted tgo to the emergency room.”)
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These activities would only be inconsistent if plaintiff engaged in them duriagea fFor the
reasons already stated, the record is not clear about the piraagpof these flares relation
to when plaintiff engaged in these activities.

Conservative Treatment. Three of the ALJ eight credibilityreasondall under the
general rubric of conservative treatmeértie ALJ noted thaplaintiff did notseektreatment
from specialists; sheejected Western Medicine; and she “often” rejected treatmBEmse
arguments suffer from sevegaoblems.

First, the ALJ failed to acknowledge that plaintiff thimany treatments over the years
and that many of themifad. She also saw specialists, especially earlier on in her illness,
including a visit to the Mayo Clinjavhich the ALJ noted at the hearing likely would have been
“quite an extensive evaluation.” R. 32. Although the record doeseweal any details aloit
what thesedoctors concluded, is possible that plaintiff was told that there were no special
surgeries or othesimple treatments availabl&e Mayo Clinic Website, “Fibromyalgia:
Treatment” (“The emphasis is on minimizing symptoms and improving genaith.hdo one
treatment works for all symptoms.”). However, even limiting the analysis tdifflaimore
recent treatmentghe ALJ gave little weight to the fact that plaintiff was seeipgia specialist
(Dr. Rosche) at the time of the hearing #@mathe had prescribealFentanyl patchPlaintiff also
tried manyothertreatmentsSeg, e.g., R. 293 (“Has had chiropractor, massage, acupurgdture
Also had negative effects from calcium/D/chasteberry, magnesium. Exgrieedjys a bit. Got
sick on activated charcoal. di’t tolerate chelation.?)R. 348 (Will see Dr. Bouc in 2 days for
Meyer’s cocktail. Getting myofascial release therapy twi@eeek, not sure if it's helping, has

been going for 3t weeks”);R. 349 (Takes advil more frequently. Excedrin Pvas helpful, but
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off the market. Ultram helps if coupled with advil, has to take something 2 hours."hdrage
the ALJ downplayed these many efforts to fimdedfective teatment.

Second, afor the specific charge that plaintiff was irrationally eschewing Wester
medicine, the ALJ both overstated plaintiff's testimony agdindownplayedhe treatment
history.The ALJ gave the impre®n that plaintificompletely rejected “Western medicire(a
term that's never definedilere is how the ALJ summarized plaintiff's testimony: “the claimant
indicated she could not tolerate Western mediamtedid not take it.” R. 19(emphasis added)
But plaintiff's testimony was more nuanced. She stated that she had #ivagns” Western
medicine and described several instances where she had a bad reaction to prescchédmaedi
and then decidednot unreasonably it would seem—to avoid thosdications.See, e.g., R.
349 (Bad gomach effects after taking a different form of Excedrin PM. Feels like stoma
being ripped apart after everything she’s been eating.”). Also, plaintiff claide use a
particular medication (Cymbaltaut did so only “after looking up [possiblgide effects R.
342. This does not suggest that she adopted a rigid or irrational approach. Contrary tégshe AL
conclusion, plaintiffied many treatments that were withive broad category &estern
medicine. Findly, even if certain medications wenertraditional this does not automatically
mean they were invalid, especially with a héwdreat condition like fibromyalgia. The Mayo
Clinic website states, for example, that “alternative therapies” for fibatmay—such as
acupuncture and rsaage therapy, two treatments plaintifét—"“are gaining acceptance in
mainstream medicine.”
. Treating Physician Rule.

Having found that a remand is warranted on the first argument, the Court will orily brie

address th second argument, although the Court finds that it provides an addiionat for
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remand Plaintiff asserts that the ALJ failed to apply the treating physician rule yiviog
controlling weight to the opinions of Dr. Sridhar and Dr. Bouc. Dr. Sridhar opineg|¢huatiff's
“medical conditions cause her to be bedridden for at leasegsvpermonth, making it
impossible for her to hold a steady job.” R. 3R4. Bouc opinedhat “[tlhe randomness and
density of her symptoms makes it iogsible to stay employed as she is completely unable to
ambulate when she is symptomatic.” R. 357.

The Government concedes that the ALJ failed to explicitly follow the tiggaliysician
rule by, among other things, not applying the checklist of factors. Howeverptler@ent
argues that this error should be overlooked under a harmless error analysie tez&us
implicitly addressed the relevant factors. The Court is notipdesl that this casg a good
candidate for the harmless erdmctrine. For one thing, the Court has already concluded that a
remand is warranted and therefore there is no need to strain tbditige error was harmless.
For another thing, the ALJ’s implicit analysithe checklist in Step Two restin part on the
assimption that there must be objective findings to corroborate the intensity of kapeih,
which as noted above is an assumption not based on any medical testimony in theQacord.
remand, the ALJ should follow the treating physician rule by explicitly applyotly steps
required bythisrule. As plaintiff arguespPr. Bouc’s and Dr. Sridhar’s opinions were consistent
with each otherThe first step of the tréiag physician rule focuses on this very question.

On remand, the ALJ should call a nead expert HALLEX 1-2-5-34A.1. Also to the
extent there are doubts about how often plaintiff was bedridden, how often she used bawheelc
or walker, and other similar questions, the ALJ should seek a statement fronff'gléamily
and friendsSSR 2-2p states explicitly that “information from nonmedical sources,” such as

“[n]eighbors, friends, relatives, and clergy,” are helpful in evaluating ‘#kergy and functional
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effects of a person’s [fibromyalgia]&s one doctor noted, plaintiff's moth&always [came] in”
with plaintiff on doctor visits. R. 250. She would seem to be an ideal candidate to provide input.
CONCLUSION
For these reasons, plaintiff's motion for summary judgment is granted, thenGreis
motion is denied, and the case is remanded to the Commissioner for further proceedings

consistent with this opinion.

Date: June 7, 2017 By: \\\—/

lain D. Johnston a4
United States Magistrate Judge
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