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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Charlie Garrett )
)
Plaintiff, )
)
V. ) No. 16CV 50263
) Magistrate Judge lain D. Johnston
Nancy A. Berryhill, Acting )
Commissioner of Soci@ecurity? )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plaintiff Charlie Garretseeks social securityisability benefits based @eries of
medical problems (abdominal and back pain being the chief two comptamt$le suffered
from overthe fouryear period from 2010 to 2014. The adistrative law judge (“ALJ"Yound
plaintiff's statementgabout his problems weret credibleand thahe could do light workThe
Court finds that the ALJ’s conclusion®eresupported by substantial evidence and that any
errors were harmless.

BACKGROUND

In 2010, plaintiff was working as a cook in a fast food restaurant, but this job ended later
in theyearwhen hebegan serving a prison sentence. In 2012, he was released from prison. Soon
thereafter, hsoughtmedical treatmerdnd alsdiled anapplication fordisability benefits.His
most immediatenedicalproblem was abdominal pain and weight Id$is.doctors detected a
non-<cancerous masandin Octobersurgery was pé&rmed to remové. Plaintiff also

complained about back pain, although this ailment waghedbcal point at this time.

! Nancy A. Berryhill has been substituted for Carolyn W. Colvin. IRecCiv. P. 25(d).
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A month after the surgery, plaintiff's primary care physidian Silva)completed a
Rockford Township fornso that plaintiff cald obtain housing assistance. On this form, Dr.
Silva listed plaintiff's diagnoses as hypertension and abdominal wall pain and tipéhe
plaintiff could not work full-time, but that he could work pérte with the restrictions that he
not lift over 10 pounds or bend frequently. In response to a question asking how kmng the
limitations would be in force, Dr. Silvarote “undetermined.”

Despite the first surgery, plaintiff's abdominal pain contin@@uaFebruary 5, 2013, a
second surgery waserformedoy Dr. PrabhakarOn February 14, 2013, plaintiffsited Dr.

Silva for a follow-up. Plaintiff did not mention any problems with his abdomerrabutr stated
the following, as summarized by Dr. Silva:

[Patient] states in the last few weeks, he has fallen and “passed out” a few times.

When asked to describe the incidents, he states he could not remember what

happened during those times. He feels knees are weak and tend to give out. He now

uses a cane to assist with walking. [Patient] statesméds at home are incomplete

but could not identify which ones are missing.

R. 295.This appears to be the first time in the medical records indicating that plaintiff ings us
a caneAside from smokingDr. Silva identified plaintiff's onlyproblemas being near syncope
(fainting) and observed that there was an “unclear etiology” for this problem. R. 295.

Plaintiff visited Dr. Silva a few weeks lateromplaining about pain around his incision
site and stang that hesaw “yellow drainagé R. 293.Dr. Silva listed plaintiff's ailments as
hypertensionrgeferred to as the primary issue) and pain astiigical incision.

On March22, 2013, plaintiff visited Dr. Silva and reported fatigue, weak legsaand
“tingling sensation on [botHggs all theway down tdhis] feet.” R. 291. Plaintiff told Dr. Silva

that the leg problem had gradudigenworsening the last several weeks and made it difficult to

walk without a caneOn examination, Dr. Silva fourttiat plaintiff had normal motor strength in



upper and lower extremities and normal sensatobrin the treatment section, Dr. Silva wrote:
“No signs of weakness in legs today. Unclear etiology of transient wealepested by
patient.”ld. This same day, D Silva completed a second Township form in which he listed
plaintiff's diagnoses as constipation dedtingling. He again stated that plaintiff could not
work full-time but could work part-time if limited to no lifting over 20 pounds and no bending.
As for howlong these limitations would be force, he wrote “23 months.” R. 415.

On April 10, 2013, a state agency physician, Dr. Gotway, concludepl#atiff,
although having degenerative disc disorder, nonetheless couldulgdct to certain
limitations.Ex. 3A. Dr. Gotway relied on dar medical reports and cited observations such as
plaintiff having normal motor strength and a negative straight leg rassagR. 77, 78.

On April 22, 2013, plaintiff saw Dr. Silva and complained about arm pain and leg pain.
Dr. Silva recommeded physical therap®n May 10, 2013, plaintiff underwent an MRI that
showed degearative changes in his cervical spine.

On May 14, 2013, plaintiff returned to Dr. Silva who reviewed the MRI results with him.
Plaintiff stated that he still had a &uent sensation of either knee giving out making him
dependent on a cane to maintain stability.” R. 494. Dr. Silva again found that plaiatéiha
motor strength in upper and lower extremities as well as normal sensatitor.tAe disc issue,
he reommended that plaintiff continue withedications and referred him to the Rockford Spine
Center.

On May30, 2013, faintiff visited Dr. Silva, and continued to report leg weakness.
Silva made the following comment, which the ALJ would later rely on:

[Patient] states he has not been able to go to spine surgery consult due to cost of

visit; he was told [the] RSC is not able to take Township of Rockford payments.

This is not the statement [ia] letter received from RSC, stating that [patient]
declired the appointment.



R. 488. In the Examinatiori section of the report, Dr. Silva noted that plaintiff had 5/5 motor
strength in upper and lower extremities, along with normal senskdidkround this same time,
Dr. Silva also completed afage social security form entitlédr thritic Report! He noted that
plaintiff would need higane for fong walks” and “uneven terrain.” R. 328. In response to the
guestion about how long plaintiff could sit or stand at a stretch, Dr. Silva wrote: “uodbss t
in clinic.” R. 328. He wrote this phrase several other times in the report.

On June 11, 2013, plaintiff visited Dr. Silva, reporting (among other things) that the
abdominal wound had healdelaintiff reported thahis physical therapy sessions had been
halted allegedly “due tfhis] therapisf] s concern about possible risk of worsening disc
protrusion.” R. 486. This statement is discussed further below.

On August 2, 2013, plaintiff saw Dr. Chu, a neurosurgeon. Dr. Silva had referred plaintiff
to him. Dr. Chu examined plaintiff and found that he had normal motor strength and a negative
straight leg raising test. He reviewed plaintiff's MRI and noted that he haérideagive disc
disease with disc bulges, with lumbar stenosis.” R. 393.

Plaintiff's doctor visits continued throughe rest 02013 and into 2014n 2014, he saw
a nurse at Crusader, Tamara Wojciechowski, for pain manageBieaprescribed different
pain medicationsThere was aongoing issue v the fact thaplaintiff tesedpositive several
times for marijuana, whiclmited the pain medications she could prescribe.

A hearing was held before the ALJ on November 20, 2014. Mlaids 52 years olHe
testified that he lastorked d “a fast food joint where [he] had to make orders as they [came] in,
breakfast, lunch, and sometimes dinner.” R. 32. He had to stand joi tred lifted by his own
estimate50 to 60 pounds. The ALJ and plaintiff then discussed the fact that this job ended

because plaintiff went to jaibr 18 monthsThere was then discussion about plaintiff's two



surgeries and also his back problemkirfff described his back paas “excruciating” and

ratedit as 10 on a 10-point scale. R. 3Hetestified thathe painhad been at thigvel since

2009. The ALJ noted that, despite this pain, plaintiff “somehow managed to keep working the
cook job.” R. 38. Plaintiff answered “yes.”

In addition to his back and abdominal problems, plaintiff also referred to other problems,
includingarm pain, headaches, acltronic obstructive pulmonary diseasée ALJ asked
plaintiff whether the headaches were ever so bad that plaintiff could not getbmat. éflaintiff
stated that hbad suctheadachegfive times a week. R. 4®laintiff admitted to being a smoker,
but onlysmoked “like one cigarette a week.” R. 47.

On March 27, 2015, the ALJ found plaintiff not disabled. The ALJ found that plaintiff
had the following severe impairments: “cerviaad lumbar degenerative disc disease with
stenosis, impingement and mild retrolisthesis, status post abdominal wall massreset
asthma.” R. 15. The ALJ found that plaintiff did not meet any listing. In the resisheldnal
capacity analysis, th&lLJ found that plaintiff could do light work.

DISCUSSION

Plaintiff's argumerd for remandare not neatly organized into formal sections. The Court
discerns three major argumentdiich are that the AL{L) mocked plaintiff's statement§?)

“played doctor” in interpreting the evidence, dBifailed to follow the treating physician rule.

The firstargument isomewhat atypicaRather than simply arguing that the ALJ made
errors in interpreting the evidence, plaintiff makds@aderclaim by accusing the AL&f
“mocking” plaintiff’s statementsPlaintiff's main gripeappears to be that the ALJ mentioned
plaintiff's incarceratiorand limited work history. The underlying premigess to be that the

ALJ unfairly prejudgedolaintiff base&l on the facthathe went to prison in 2010 and then filtered



all the evidence through thisasedemplateln short, according to plaintiff, th&LJ failed to
approach the caseth an open mind.

The Court is not persuaded by this argument. The Gasrteadoththe hearing
transcript and the ALJ’s decision and cannot find any statementntipiyed anocking tone
or were otherwisehetorically out of line. The Court agrees with the Government’s bditen-
assessment that plaintiff “attributesome to the ALJ’s decision that simply does not exist in the
text.” Dkt. #10 at 5To be sure, there are places where the ALJ expressed skepticism about
plaintiff's assertions. In facthis was the central rationale of the decisiuat an evaluation of
credibility is not improper. As for the specific issues of plaintiff's iceaation and work history,
the Court does not find that gereferencewere improper. Plaintiff's incarceration occurred
during the relevant period and was the reason plastiffped working. © the extent that the
ALJ’s discussion of thesssues were impropefand the Court does not reach such a conclusion),
the ALJ did not belabor the point, makiagy error harmles§piva v. Astrue, 628 F.3d 346, 353
(7th Cir. 2010) the harmless error doctrine applies when the court can conclude with certainty
that the ALJ would reach the same conclusion absent the error).

Instead of assessing whether the ALJ used a mocking torieettheapproach i®
consider plaintiff's specific critisms under th&aditional disabilitystandards. Under this
framework this Court assesses whether the ALJ relied on substantial evidence, whethel the A
ignored “lines of contrary evidenceghd finally whether the ALJ provided enough “detail and
clarity” to enable this Court ttconnect the evidence to the abusion.” Arnett v. Astrue, 676
F.3d 586, 591-592 (7th Cir. 2012). In his opening briingiff identified approximately ten
statements in thALJ’s decisionthat weresupposedly objectionabl&ee Dkt. #9 at 6-8As

explained below, the Court finds that plaintif€sticismsmostly boil down to disputes about



how pieces ofvidence should be interpreted, with plaintiff overstating or mischarantetize
ALJ’s sentences in many instances. Taurt addresses the specific arguments below.

Cane. Plaintiff assertshat the ALJ “denied that there was any ‘medical explanation for
why or how [Mr. Garrett] obtained a caneDkt. #9 at 6 (quoting ALJ’s decision).dhtiff
suggests that the Alslstaement wagrroneous or unjustifieth some respectHowever, the
Court finds that thactual statements made by the ALJ were based on reasonable inferences
derived from the medical record. The portion quoteg@laintiff was takerfrom alonger
summary oplaintiff's visitsto Dr. Silva in February 2013. Dr. Silva notibat plaintiff
reported having “passed out” a few times. R. 295. Dr. Silva then seemed to gplestivif’'s
explanation for why it happened, stating tbkbowing: “When asked to describe threcidents,
he states he could not remember what happened during those tonBs.”Silva noted that
plaintiff “now uses” a canér. Silva’s statemerguggests that plaintiff made this decision on his
own. There is no suggestion that Dr. Silva prescribed the cane. Driuihernoted that
plaintiff reportedthat his medications at home were not completetHauthe“could not identify
which ones are missingltl. Dr. Silva’'s summaryagainarguably suggests that he found
plaintiff's answerssuspicious or at least puzzling. In his examination, Dr. Silva found that
plaintiff had full motor rengthand sensation. Dr. Silva concluded that plaintiff's passing out
and falling had an “unclear etiology.” It was based on all thess thathe ALJconcluded that
the medical explanation for why plaintiff began using a cane was un¢leared incontext, the
ALJ’s statement was @asonable interpretation of the record.

Incisional Infection. Plaintiff alleges that thALJ “discounted that Mr. Garretzer had
an incisional infection.” Dkt. #9 at @mphasis added] he incisionwas fromthetwo surgeries.

Here again, plaintiff has taken a statement out of context to suggest thatkkeasimaking a



broaderstatementhan he seemed to actually be making. In the decisiod\lth@ever denied
that plaintiffhadan incisional infectionTo the contrary, he referred it multiple timesAt the
same time, the ALdaised questions about how serious and lastng this poblem was and
whether it had been resolvékhis isavalid line of inquiry, especially givemat plaintiff, in his
openingbrief, stated that thecisioninfection was noted to bfeesolved.” See Dkt. #9 at 4.

Physical Therapy. Plaintiff complains thathe ALJ “noted that Mr. Garrett did not
complete physical therapy but left out that the physical therapist recommeatptysical
therapy be discountinued [sic] due to the possibility of a worsening disc poatiuskt. 9 at 6-
7.1tis true thathe ALJ did not mention the commaaitegedly madéy the therapist. However,
there is no independent confirmation the therapist ever made such a comment. Tapavhly r
came from plaintifiwho reported this fact to his doctor. This Court could mat &ny reference
in thetherapy records indicating that a therapist expressed such a cdwaeonly that, but
plaintiff engaged in second round of therapyear after this comment supposedly was made.
Why would he do so ifis therapist told him nob? For these reasortbe ALJ’s failure to
mention this fact was harmless erigge Spiva, 628 F.3cat 353.

Epidurals. Plaintiff criticizes the ALJ fosupposedly concluding thplaintiff “offered
false reasons for failing to undergo lumbar epidurals.” Dkt. #9 at 7. This argumentakgain
the ALJ’s statements out of context and reads plaintiff's preferred meamtpeém.The ALJ
discussed epiduraighile summarizing plaintiff's visit¢o Dr. Chu, a neurosurgeon. The ALJ
noted thaDr. Chu twice offered plaintiff an epidural referral, and each ta@ntiff declined.
This factis not disputed by plaintiff, and it supports the ALJ’s rationale that plaintiff omlgt us
conservative treatmentas part of thissamediscussion, the ALJ noted in a footnote that

plaintiff had previously told Dr. Silva that he did not see a spine specialist becaulectford



Township would not pay for it, but that Dr. Silva “recorded that this excuse was iaBctiR.
19. Based on this incident, as well as other facts in the record, the ALJ conclug®diiidit
“has not undergone an epidural because pain is not the restrictor he asserts.” RAL9. The
never explicitly stated that plaintiff offered “false reasofosnot gettingthe epidural. The
ALJ’s point appears to be thalaintiff offeredno explanation for not getting the epiduralsh&
Court does not find that the ALJaalysis was factually inaccuratelegallyimproper.

Antibiotic. Plaintiff complains that the ALJ “essentialigcused Mr. Garret of faking an
inability to keep down his antibiotic for his abdominal infection, stating that MreGaftaimed
he could not keep food down while on the [antibiotic].” Dkt. #9 at 6. Plaintiff's argument that
the ALJ “essentially accesd” plaintiff of faking presumably rests on the inclusion of the word
“claimed,” which perhaps suggests that the ALJ did not believe plaintiff. Butomclusion
rests on an evidentiary sliver. Placed in context, this one sentence, embedded in ageuch lon
summary of many medical visits, is at best harmless error. As discussed etsievthis
opinion, there is much other evidence to support the ALJ’s larger point that plaiadié
statements that were doubted by his doctors.

Physical Examination Findings. Plaintiff makes several related criticismbout the
ALJ’s reliance omphysical examination findings made by plaintiff's doctors. The ALJ not&d th
plaintiff’'s doctors consistently found that he Fadegative straight leg raising testd tlat he
had full muscle strength and normal sensataintiff also complainparticularlyabout the
following sentence “Absent loss of disc height, which means no stenaseshanical pain
cause would not be present.” R. 17. Plaintiff accuses the Alplayfing doctor” by making
multiple medical interpretationsCiting to websites anctkevisionreports, plaintiff argues that

theexaminatiorfindings do not necessarily rule out paingling, or leg weakness.



Although a few of the ALJ’s statemerasguably constitute doctor playing, particular
the sentencabout loss of disc height, the Court finds that they do not warrant a remand for
several reason§irst, in his briefs, plaintiff conceddbat these physical examination findings
were probatie to some degree. For example, plaintiff stated the following about muscle
strength: “While the ALJ cited physical examinations with relatively full strergythr@ason
why Mr. Garret's MRI did not ‘correlate’ to significant deficits, that does mean that Mr.
Garret was not at leastrited to a sedentary job.” Dkt. #9 atR8aintiff thus implicitly
acknowledgedhat muscle strengtivas arelevant factgrbut argued that it was not dispositive.
In other words, this is an argument abigweight, notthe relevancef evidenceé’ Second,
plaintiff's treating doctors included these physical findings in their repsutggesting that
thought they were relevant. Third, the ALJ relied on the State agency physici&otivay)
who cited to similar examination findings including the negative straight leg test.

In sum, the Court does not find that plaintifjsecificcriticisms areggrounds for remand.
Even ifthere were merit teome of thendividual criticisms, plaintiff's argument fait®
challenge large portions of the ALJ’s decision, which contany other findings supportinghe
ALJ’s rationalesThis evidence includes the followinghe ALJ noted that plaintiff told doctors
that his abdominal pain improved when he moved aroundhatdhis was different from his
hearing testimony (R. 17); plaintiff told his doctors that his pain was only “on antuwiftten
stated at the hearing thas painwas constantly at a 1@ut-of-10 level (R. 17); plaintiff did not
collect medication,gygesting his pain was not significant (R. 17); Dr. Silva detected no

abdominal guarding even thouplaintiff stated thahe had intense pain (R. 10 several

21n his reply brief, plaintiff made a similar acknowledgment, statitvghile Mr. Garrett did not have diminished
motor strength on examination @ negative SLR on examination, that doesneoéssarily mean he did not have
the ‘persistent mid to low bigain associated with sensation of legs giving out’[.]” Dkt. #112Z{dmphasis
added)lt should be remembered that plaintiff bears the burden of proof on thess.lisskowitz v. Astrue, 559
F.3d 736, 73910 (th Cir. 2009).

10



visits, Dr. Silva did not list back pain as an impairment even though plaintificlaieredat the
hearing that he was experienciihis pain constantly (R. 18); plaintiff told Dr. Chu he had fallen,
but Dr. Chu noted that he did not observe any gait or balance issues (R. 18); Dr. Jaradt observe
that plaintiff was in “no acute distress and exhibited normal lumbar spine ranggion’hat a
time when plaintiff stated his pain was “killing him”; R.-29; after the second round of
physical therapy sessions in October 2014, the therapist stated that pldwoufid‘anticipate a
good prognosis” (R. 20); plaintiff did not stay in the pain management program (Rl&ajiff
offered no rebuttal to these and other findings. Accordingly, the ALJ’s cregiilitingswere
supported by substantial eviderice.

The Court now turns to plaintif’final argument thahe ALJ wrongly rejected Dr.
Silva’s three opinions and did sy failing to follow the treating physician rul&ccording to
plaintiff, Dr. Silva’sprimary findings were thailaintiff “needed to use a cane” and “could not
work greagr than partime.” Dkt. #9 at 8As for the failure to followthe treating physician rule
plaintiff is correct that this Court takes the view tA&tls must explicitly apply the checkilist.
However, this Court has held, bmited occasios, that the faiire to do so could be harmless
error.See, e.g., Duranv. Colvin, 2015 WL 4640877, *10 (N.D. Ill. Aug. 4, 2015) (“the Court
chooses teua sponte invoke the harmless error doctrine” because the “Court is confident that
remand on this issue is not necessary.”). This Court finds this to be such a case.

The ALJdid not ignoreDr. Silva’sopinions but instead addressed them in several
paragraphspffering multiplereasos for rejectingthem.First, he ALJ found that the reports

were internally inconsisteffiecaus®r. Silva identified different ailments, yet each time came to

% After reviewing thetranscript, the Court notes that there were other statements nabmeehity the ALJ that
could be viewed witlsimilar skepticism. For example, plaintiff claimeatithe hearing thadte only smoked one
cigarette a week despite telling medical providers that he was a “heavy smokeé8. Rlaintiff testified that he
hadbedconfining headaches five times a weblt there is little in the medical records indicating that he
complained about this alleged problem.
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the same basiconclusions. For example, the ALJ pointed thiait on the first Township form,
Dr. Silva listed plaintiff's impairments at hypertension and abdominal painh&uatan tle
second form no longer included these impairments, but listed two new ones: constipation and
leg tingling. Second, the ALJ noted that the second Township form wasrited; theALJ
opined that thesenpairments wuld lastonly two to three monthdhird, as for the May 2013
report the ALJ noted that Dr. Silva’s opinions were speculative becauke nased multiple
times, he had not beale to test plaintiff'Sunctionalabilities in a clinic.Fourth, on this report,
Dr. Silvaindicated left elbowpain as a seveimpairmentbut then then included no reaching,
handling, or manipulating restrictions. Based on these multiple reasons, the Coude®titat
the ALJ would reach the same result on remarehif the checklist were applietiin his two
briefs, plaintiffdid not discuss the factors nor articulate how they would lead to a different result
on remand. For all these reasons, the Court finds that the ALJ prasdéitient explanation.
CONCLUSION
For these reasons, plaintiff's motion for summary judgment is denied; the gomsime

motion is granted; and the decision of the ALJ is affdme

Date: Augustl15, 2017 By: N

lain D. Johnston =
United States Magistrate Judge

* Although not mentioned by the ALJ, tl®urt notes that Dr. Silva stated that plaintiff needed to use a cane for
“long walks” and “uneven terrainsR. 328. It is not clear that either of these scenarios would be presemsgtin m
light jobs.
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