Preusser v. Colvin Doc. 17

UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION
Katie Preusser

Plaintiff,

No. 16CV 50288
Magistrate Judgtain D. Johnston

V.

)
)
)
)
)
)

Nancy A. Berryhill, Acting )

Commissioner of Social Security, )
)
)

Defendant.

MEMORANDUM OPINION AND ORDER

In July 2013 Katie Preusseiled applicationgor disability benefitsShe was 33 years oldth
two teenage childrerBeginning in 1999, she workéaor seven years asdesk clerk and laundiid at
a moteland therworked the next five yeaes a laundry aid in a nursing facility. In May 2012, she
quit the latter jotso that she could move to lowa to be with a new boyfriend andetsusashe felt
thather healthailmentsmade ittoo hard tdkeepworking. In her disability applications, she listed her
ailmentsas fibromyalgia, carpal tunnel, anxiety disorder, dyslexia, and depression.

On March 2, 2016, thedaninistrative law judge (“ALJ")ssued a decision finding thplaintiff
was not disabled. The ALJ concluded that plaintiff did not have fiboromyasgshe claimed and that
hervarioussymptoms—back pain, migraines, sleep problems, mental problems (aatbags)}—were
caused by other conditions and that they didonetenther from doing light workThe ALJ
concluded thaplaintiff's allegations were not credible because @iy sought routine treatmernhe
objective clinical findings were unremarkajptioctors encouraged her to exercisee did not take

narcotis; andsheengaged in a wide variety of activities.

! Nancy A. Berryhill has been substituted for Carolyn W. Colvin. RecCiv. P. 25(d).
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Plaintiff argues that #hncase should be remanded for multiple reasonsmider argumenrt
and one that warrants a remang thatthe ALJ ered in summarily concluding, without relying on
any medical opinion, that plaintiff's doctors were wrong in diagnosing herflertdmyalgia.The
Court begins with, and will focus mostly on, this argument. It inclsdgsral generalriticisms—
cherrypicking and doctor playingthatareapplicable to plaintiff's remaining arguments, which will
be addressed more briefly at the end of this opinion.

At Step Two in the fivestep analysis, the ALJ considemgtich allegedailmentsqualfied as
severe impairmeast Although the ALJ found that a numbertloéseweresevere—specifically,
degenerative disc disease, osteoarthritis, anxiety disorder, personalitgdisodicarpal tunnel
syndrome—the ALJ found thataintiff's fibromyalgia was not one of thenin fact, the ALJ
concluded that it was not even a medically determinable impairment, which meahetA&J did not
even reach the severigpestionPlaintiff argues that the ALJ’s analysis was insufficient.

Before discussing the Al's specificanalysis, itshould be noted that the key piece of evidence
plaintiff now relies on to support hBbromyalgia argumernis five pages of treatmemnites from her
visit to Dr. Petar Lenerbn August 8, 201Z%ee R. 598-603 Dr. Lenert was aheumatologist at the
University of lowaHospitalswhereplaintiff’'s primary carghysician referred her foransultation
about fiboromyalgiaDr. Lenertreviewedplaintiff's medicalhistoryand examined hend concluded
thathermultiple symptoms were consistent with fibromyaldi@wever, despite the seeming
importance of this evidence, the ALJ glossed aver

The ALJ’s analysis of plaintiff's fioromyalgia consisted of the folilogvparagraph:

The claimant reported fibromyalgia and the treatmentrdedocuments Fibromyalgia

with Cymbalta prescribed (Exhibits 4E; 3F). | considered the claimaitdgasions of

fiboromyalgia and SSR 12p when evaluating this case. However, the medical evidence

and treatment record do not support tender point findings to support this diagnosis. Also,

there are other severe medical conditions as enumerated above that are documented and
supported by diagnostic testing that explain her pain. Accordingly, | do not find a



medically determinable impairment of fiboromyalgia. Hower, | have considered her

report_ed pain complaints throughout her body in assessing the residual functional

capacity.
R. 38.

A few preliminaryobservations can be notderst, this paragrapkloes not specifically refer to
Dr. Lenert’'sAugust 8, 2012 diagnasiHowever,it states thatthe treatment record documents
Fibromyalgia” andhen cite€Exhibit 3F, which is a 72-page exhibit containing the 5 pages of Dr.
Lenert’s notes. Based on these references, the ALJ appeargaguaty alluding to Dr. &nert’s
diagnosis, althougthis point is not cleabased solely on reading this paragraptot only did the ALJ
omit any specific reference for. Lenert’s diagnosighe ALJgenerallydid notrefer to ordiscuss
specific evidencén this paragraph. Second, this relatively short paragraph contains the ordpcefer
to fibromyalgia in theentire18-page decisiorit is surprising that the ALJ devoted so little attention to
this ailment. Plaintiff's bromyalgiawas nota peripheral part of h@aselndeed, itwasidentified as
her primary impairment. R. 12At the administrativdnearingher attorneydentified it first in the list
of problems referring to &long standing” diagnosis.iBromyalgia is also a recurrent issue in Social
Security disability case3.o be sure, as many have notiéds hard to diagnose, but this is not a reason
to engage in a summary analysis fact, it suggests greateareis warranted.

Despiteits brevity and lack of detaithis paragraph still contains a few clugisoutthe ALJ’s
reasoningHowever, these clues suggest that the ALJ relied on an outdated legal sfaneaktJ
cited toSocial Security Regulation 12p (“Evaluation of Fibromyalgia”) and thestated that there
were no “tender point findings.” This is the only substantivaysis.Based on the ALJ’s statements,
the Courtinfers thathe ALJ believed that SSR 12-2p required that there be tender point findings.

However, as plaintiff correctly points out, this is not tt88R 122p was issued in 2012 clarify the

2 As discussed below, it is clear from comments the ALJ made later dedigonthat he had, in factarefullyread the
Lenert notes.



Agency’s position on thdifficult task ofassessing fibromyalgicaims SSR 122p provided two
alternativesets of criteriaThe firstsetincludes, as one of three requiremetitaf there béender point
findings (specifically, 11 out of 18 tender points). Howe@&3R12-2p includedc second set of
criteria thatnotablyomittedthis requirementallowing a claimant tsubstantiate a diagnosis witkher
evidence. Plaintiff argues that her caslifies under thisecond set of criteridVithout now deciding
whether plaintiff meets thisecond set of criteria, which is an issue that the parties have not adequately
briefed and one which should be addressed in the first instance by thi#hiklQourt agrees that the
ALJ erred in failing to consider thiecond set of criteria. This failurequires a remand.

The Governmantdoes not directly respond to plaintiff's argument about tender point findings.
Insteadthe Government argues that the Ste finding was merely threshold issue, and that the
ALJ, in thelaterRFC analysis at Step Four, “considered [plaintiff's] reported pain comglaint
throughout her body.” Dkt. #11 at 5. This argument builds ofstatements the ALJ made at the end
of the fibromyalgia paragrapihegist of this argument ithat the particular cause of plaintiff's
problems—whether it be fibromyalgia, osteoarthritis, mental problems, or sonbéedion thereof—
was not important because the ALJ validiyncluded that plaintiff’'s pain allegationgre not
credible. Essentiallythis is a harmless errorgqument.Spiva v. Astrue, 628 F.3d 346, 353 (7th Cir.
2010) (the harmless error doctrine applies when the court can conclude withtyéinezti the ALJ
would reach the same conclusion absent tra)e

The Court is notertain this error was harmlegthe ALJs belief that plaintiffdid not have
fiboromyalgia could have affectade ALJ'ssubsequent analysis about what medical findings and
specific treatments were relevaaind also about whalaiy activities plaintiffcould be expected to

engage inall of which in turn could have affected hdle ALJassessed plaintiff's credibility.o



understand why this is sibwill be helpful to return to R Lenert’'s notes and consider them in more

detail Of particular relevances the “Plan” section at the end thlesenotes. It states as follows:

Arthralgias:

No evidence of inflammatory arthritis on exam, blood work does not show evidence of
inflammation. Has musculoskeletal pain likely sestamy to fiboromyalgia].]

Fibromyalgia:
We spent some time discussing the nature of fibromyalgia, that this is a disforder

abnormal pain regulation by the central nervous system, not a disorder of the joints or
muscles themselves, and not an inflammatorirheumatic” disorder. It is more a
“result” than a “cause.” There may be a genetic predisposition. People endhup wit
fiboromyalgia for a number of reasons but the strongest known associationsoaie chr
non-restorative sleep and mood disord€reatment is aimed at treating the underlying
problems, and using medications that affect the pain thregrdddomyalgia]does not
typically respond to pain medications. Key to getting better is to sleep aanigimove
the body in the daytimé&Ve agree witlttontinuing amitriptyline as it helps you sleep
better.You can take ymbalta if it helps you with musculoskeletal pain symptoms.
Recommend aerobic low impact exercises, yoga, tai chi, water based exercises
swimming.We do not recommend narcotics or opsofdr fibromyalgia as they alter pain
perception and over time tend to make your symptoms worse.

R. 603.

This passagis relevant to severatasons the ALJ gave for finding plaintiff lacked credibility.
First, the ALJ repeatedly stated that plaintiff ordgeived routin@r conservativéreatmenfor her
problemsand specifically that sh@as “not on any narcotic pain medications,” even thahghALJ
acknowledged thailaintiff wasstill taking numerous nonarcotic nedications. R. 46. The problem
with this rationale is that it rurdirectly cainterto Dr. Lenert’s specific advice to avoid narcotic
medications because theypwd make fibromyalgissymptoms worse in the long rubhseems unfair to
criticize plaintiff for following her doctor’s advice even if one could somehaoyue that this advice
was wrong(And there is no evidence in the record that the advice was incorrect.)

Second, the ALJ repeatedly notédt plaintiffwas told toexercise suggesting that this

undercut her allegationBut here againplaintiff was followingDr. Lenert’sspecific advicdo engage



in “low impact” exercise tary to help her fiboromyalgia. The ALJ’s conclusion that she did not have
fibromydgia may have caused him to view these exesdifgets in a different light.

Third, and most significantly, the ALJ placed great weightherfact that there were
unremarkabl®bjective findingamadeduring some of plaintiff's doctor visit§ee R. 42-43 (“the
objective clinicalexamfindings were unremarkable or do not support her extensive functional
limitations with any of the treating sourcesNotably, some of theefindingswere made by Dr.

Lenert atthe August 8, 2012 visiT.he ALJdescribedand relied on some of these observations. The
ALJ noted that plaintiff had “no joint swelling, tenderness or exeesgarnth;” that she “had no
range of motion abnormalities;” and that she “did not have evidence of inflammatoiysa’ R. 43.
These &cts were all picked out from Dr. Lenert’s notes. Significantly, however, itiedfl not
acknowledge thdDdr. Lenert,the same person who recorded thasdings, still diagnosed plaintiff

with fiboromyalgia. In other words, contrary to the Ad §uggestion, Dr. Lenert did not find that these
particularunremarkable findings precluded a diagnosis of fiboromyalgidhaitheywereinconsistent
with plaintiff's pain allegations.In fact, Dr. Lenertindicated that plaintiff “[h]as musculoskeletal
pain.” R. 603.The ALJ’s failure to even acknowledge that Dr. Lead diagnoseglaintiff with
fibromyalgiawas not because the diagnosis was a minor one buried in these notes. The purpose of the
consultation was to evalugbessible fibromyalgia and artllgias.Fibromyalgia wagentralin these
notes. Yet, despite the obvious importance ofeliidence, the AL&mitted this diagnosis while
including the lesser diagnosis that plaintiff did not have inflammatory artftis.is a classic
example of chey-picking. It is also improper doctor playingee Lewisv. Colvin, No. 14 CV 50195,

2016 U.S. Dist. LEXIS 115969, *11 n. 3 (N.D. lll. Aug. 30, 2016) (courts, counsel, and ALJs must

%In general, the lack of objtiee findings is less probative in diagnosing fibromyalgia than soher ebnditionsSee
Harbin v. Colvin, 2014 WL 4976614, *5 (N.D. Ill. Oct. 6, 2014) (“Fibromyalgia is diagnosed piliyriaased on a patient’s
subjective complaints and the absence of other causes for the complaihis.i$.another reason why the initial finding
that plaintiff did not have fibromyalgia may have affected the later sisaly
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resist the temptation to play doctofhe ALJ essentiallgisagreed wtt Dr. Lenert’s fibromyalgia
diagnosis and constructed an alternative diagnosis that plaintiff did not have filgiariais was a
layperson diagnosis becauserthwereno medical opinions supporting the ALJ’s thed@yitically,
the ALJ did not call ammpartial medical expert at the hearii@havez v. Colvin, CV 12-1771, 2014
U.S. Dist. LEXIS 45568, *10 (C.D. Cal. Mar. 31, 2018pkesv. Astrue, 09 CV 972, 2010 U.S. Dist.
LEXIS 86746, *18 (S.D. Ind. Aug. 23, 2010) (due to the nature of fiboromyalgadical expert
would be a benefit). On remand, the ALJ will obtain a medical expert on this issue BXAL2. 5-
34(A)(1).

In sum, the Court finds that the ALJ did not properly and fully consider plaintiff's
fibromyalgia. To the extent that the ALJ was uncertain about plaintiff's fibabgra;, he should have
followed the guidance &SR 122p, which states that the Agenayill make every reasonable effort
to obtain all available, relevant evidence to ensure appropriate and thoroughi@valureiuding
seeking a consultative examinatidit.this point, the Court is not indicating that any particular result
should be reached on remand. It may be that, after a careful consideration of &\tn& evidence,
the ALJwill be justified in finding that plaatiff's fiboromyalgia was either not adequately documented
or that, if it were, that it would not prevent her from working. The Court noteS8Rt122p
indicates that an important factor in assessing a claim of fiboromyalgia is itnamds condition oer
an extended period. Here, it appears that plaintiff only saw Dr. Lenert oneTtierefore, on remand,
the entirdongitudinal record should be considered.

Having concluded that a remand is warrariiaded on this first argument, the Court will
commentoriefly on plaintiff's remaining arguments which are shorter and, in maspects, subject to

the same general criticisms already discussed.



Activities of Daily Living. Plaintiff complains that the ALJ interpreted her daily activities in a
one-sidedblack-andwhite manner. This Court agred@he ALJplaced much weight onighrationale
mentioning itrepeatedly. Here is one such statement:

She is capable of doing basic activities of daily living. She drives, shops, and goes to

kid’s activities. &e reportedly cooks, cleans the bathroom, does laundry and empties

[the] dishwasher. She reportedly even does some pulling weeds. She watches television

and plays games on comput8he ridegher] bike as her mode of transportation in 2015

and she goes to the library.

R. 40(citations omitted)However, the ALJ engaged in cherry-picking by stripping out

and “ignor[ing] [plaintiff's ] numerous qualifications” set forth tme same reports the ALJ relied.on
See Mossv. Astrue, 555 F.3d 556, 562 (7th Cir. 2009heALJ also madeao findings made about the
frequency and nature of these activitiegere they sporadic and infrequent or regular and substantial?

In short, the ALJ portrayed plaintiff as a robust individual who had no problems in daily
activities.However, plaintiff made numerous statements indicating that she had troubledamg
basic activitiesSee, e.g., R. 439 (“l have a hard time getting my legs into pants.”); R. 440 (in
preparing meals, she “limit[s] anying that requires cutting of foods or flipping”); R. 443 (“l don’t go
to places with my children or boyfriend, like swimming”); R. 459 (“I can’t s&ndt or walk for
periods of time. It hurts to do so.”); R. 460 (“My a'get tred while washing and drying my hair.”).
Plaintiff's then boyfriend, lan Austin, submitted a function report, which the Adaldiscussed in a
onesided way, omitting statements favorable to plaing#, e.g., R. 420 (Katie experiencesevere
joint pain and nerve paill’R. 421 plaintiff can complete various tasks “but exhibits noticeable pain
and difficulty doing them); id. (she does many household activities dalyew times” a week R.

422 (she can do “limited tending to flower beds”)

As for childcaring, the ALJ mentioned several tirttest plaintiff was taking care ohérminor

children” See, e.g., R. 40. Butthe ALJ failed to note th specific ages of these children. They wi8e



and 16 years oldt the time othe hearing. R. 81. The ALJ’s description gives the impression that
plaintiff was caring fotoddlers, who typically require more demanding parental involvement, at least
in physicalterms? Plaintiff's boyfriend noted that plaintiff rarely went anywhere aloithout at lest
one ofherchildren, which suggesthey mayhave helped take care of their mother as much as she was
taking care of thenR. 424. In any event, th&LJ failed acknowledge the Seventh Circuit’'s warnings
about placing too much weight on a claimant’s ability to care for her chilgee&Gentle v. Barnhart,
430 F.3d 865, 867 (7th Cir. 2005) (the ALJ failed to acknowledge that the claimasttéke care of
her children, or else abandon them to foster care or perhaps her sister, anccthmalgompel &r to
heroic efforts”) (emphasis in original). Alsalike with work activities, a claimant often can perform
household activities under a more flexible standard and then these activitigacakytjudged by a
lower standard of performanc®ee Bjornson v. Astrue, 671 F.3d 640, 647 (7th Cir. 2012) (the “failure
to recognize these differences is a recurrent, and deplorable, feature of opynamimsinistrative law
judges in social security disability casesOnremand, the ALJ should considbese factors in
assessinglaintiff's daily activities

Concentration and Simple Tasks. Plaintiff argues thathe pain fromher multiple impairments
“distracts her and prevents her from focusing on what is going on around her.” Dkt.%Xha notes
that theALJ found that she had moderate limitations in concentration, persistence or pacgubsat
that the ALJ failed to@ount for then in the RFC. The ALJ did includelinitation to account for
them,specificallylimiting plaintiff to “simplework related decisions and simple tasks that are defined
svp lor 2jobs.” R. 49. However,alying on Seventh Circuit case lawajitiff argues that whether
work is skilled or unskilled is “unrelated to the question of whether an individua[jwdifficulties in

maintaining concentration, persistence, or gacan peform such work.Vargav. Colvin, 794 F.3d

* When plaintiff indicated at the hearing that her children were 13 and 16, theokhmented tit” “they're like a little bit
older” and that “[h]opefully, they'll be able to do some stuff.” R. 81.
® SVP refers to specific vocational preparation, amsltite time needed to learn the skills for particular jobs. SS&00
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809, 814 (7th Cir. 2015%ee also Lanigan v. Berryhill, 2017 WL 3172428, *6 (7th Cir. July 31, 2017)
(“We have explained that the speed at which work can be learned is unrelated to &ipetisen with
mental impairments-i.e., difficulties maintaining concentration, persistence, or pace—can perform
such work.”). This Court agreedth plaintiff’'s argument and thease law supporting it. On remand,
the ALJ should address this issue specificafig provide more clarification

Work History. Plairtiff complains that the AL3vrongly discredited plaintiff's credibility
based on the fact that she quit her job and moved to lowa. At issue was the reason wiyedhe m
Plaintiff offeredtwo rationales. She stated that she moved to lowa to be with a new boyfriend; at the
same time, she stated that her physical and mental impairmersnaking her unable to adequately
do her jobShe offered evidence form h&upervisor,Jemifer Porrata, who confirmed that plaintiff
required help from other employees, that she was assignedtéskey and that she was still only able
to do 60% of the requireaork. R. 395, 430-31.

The Court is not entirely clear on how the ALJ assessed these {&asting rationales.
Earlier in the opinion, the ALJ summarized them both, but later in the analysis offfdacnéidibility,
the ALJ omitted thassue of only being 60% productiireher job. he ALJ stated as follows:
“The claimant’s job ended once she decided to move to lowa, out of state, to live witlyfniendo
(Exhibit 1F/20). Accordingly, her job ended due to a moveraté om her medical conditions.” R.
46 (emphasiadded).The ALJ has not provided an adequate explanation for the latter assertion. On its
face, plaintiff's duakxplanation is not illogical or contradictory, as the ALJ insinuated. On remand,
the ALJshould address these iss@asd the specific evideaérom Ms. Porratajnoredirectly and

explicitly if the ALJ intends to rely on this rationale.
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CONCLUSION
For these reasons, plaintiff's motion for summary judgment is granted, thenGuris
motion is denied, and the case is remanded to the Commissioner for further procemusigient
with this opinion.

Date: August29, 2017 By: \\K—/
~

lain D. Johnston
United States Magistrate Judge
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