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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Lori BahlerKuhle )
)
Plaintiff, )
)
V. ) No. 16CV 50370
) Magistrate Judgtain D. Johnston
Nancy A. Berryhill, Acting )
Commissioner of Social Security, )
)
Defendant. )

MEMORANDUM OPINION AND ORDER

Plantiff Lori Bahler-Kuhle appliedfor Social Security disability benefitth May 11,

2013 alleging that she a&s disabled becauselmdck problems and anxiety and depression. The
administrative law judge (“ALJ”) found that hailments weranot soseverehat they would
prevent her from working a sedentary job subject to certain restrictionss kapipeal, plaiiff
argues that the ALJ’s analysis of lmeental impairments was flawéd.

The ALJ’s decision is affirmed. Plaintiff's arguments on appeal run headlanthnee
fundamental principles: (1) when a claimant is represented by counsel at thg,ltbarALJ is
entitled to presume that the best case was nSedes v. Bowen, 840 F.2d 394, 402 (7th Cir.
1988); (2) a claimant bears the burden of proof for the first$teps of a disability
determinationBrisco ex rel. Taylor v. Barnhart, 425 F.3d 345, 351 (7th Cir. 2005); (3) a court
may not merely reweigh the evidence on the appe@ach a different resulferry v. Astrue,

580 F.3d 471, 475 (7th Cir. 2009). In this case, plaintiff was represented by excellent counsel at

the administrative hearing, but no additional evidence was elicited; claimant faitexbtder

! Nancy A. Berryhill has been substituted for Carolyn W. Colvin. RecCiv. P. 25(d).
2 Because plaintiff raises no challenges to the ALJ’s discussiberbick impairmenor other physical problems
the Court will not discuss those issugghe facts relating to them
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burden; and now, on appeal, this Court is being asked to simply reweigh the evidence. Ehe ALY’
decision is based on substantial evidence. Attempts to simply poke holes in the wdigjieng o
evidence will not result in remand.

BACKGROUND

On August 18, 2015, a heagi was heldefore the ALJPlaintiff, who was then 40 years
old, testified. thashe was married and had ay&arold son. R. 14-15. She lagbrked cleaning
officesas part of a business she #&med sister ran fror2003 to 2011. They were the only two
workers, and were able to set their own hours. She quit in 2011 because the job required “too
much bending,Which wasdifficult with her back problems. R. 16, 18. Before operating this
company, plaintiff was a stegt-home motherPlairtiff stated that sé did not feel she could
work anymore because of her anxiety and depression, as well as some forgeths!fas
treatment, plaintiff waseeing a psychiatrigbr. Irfan) roughly every monthsometimes at
longer intervalsSee R. 20 (“Sometimes it's once a month. Sometimes it goes to three months, at
the most.”). Starting in 2009, she began taking medications for these problems. Evée with t
medications, she still had “a lot of ups and downs” sordetimes will it and cry” ad “seclude
[herself] into the bedroom” because slheshot “want to be around anybodyd.

Plaintiff testified that she had panic attackseycontributed to her decision to stop
working on the cleaning jolshestated that one trigger for tpanic attacks wa& big crowd of
people’ R. 24.Plaintiff stated that she sometimes missed doctor appointments at Rosecrance
because she was forgetfBlaintiff wasasked about one time when Dr. Irfan advised her to “go
over to the hospital” becausepitiff was—in her words—just a wreck”and was having
suicidal thoughts. R. 26. Plaintiff did not follow through with the recommendb&oause she

did not want to leave her lygar oldson at homePlaintiff stated thaher mental conditions



affected heability to care for her sobecause she would “isolate [her$@lflot” by going into
thebedroom and “just Iging] there” for a couple hourtd. But she tried to avoid letting her son
know that she was having any problems with anxiety or depression.

On September 17, 2015, tAeJ issue her decisiofinding plaintiff not disabledAt Step
Three, he ALJconcluded that plaintiff did not meet a Section 12 mental health listing because
she did not meet the Paragraph B critéflae ALJ found that plaintiff had “mild” limitations in
activities of daily living; “moderate” limitations in social interaction; “moderate” limitations in
concentration, persistence, or pace; and no episodes of decompensation. The ALJ then found that
plaintiff had the residual functional capacity (“RFC”) to do sedentary work, sulge@rious
restrictions designed to accommodage anxiety and depression. The ALJ provided a number of
reasons for this finding, including that plaintiff's treatment had ledkctive.See R. 105 (“rer
psychiatric treatment, both counseling and medications, have kept her symptoms umder cont
so that she can function if not facing certain types of situations—asusignificant dealings
with the public (as identified in theesidual functional capaciti))

DISCUSSION

As noted abovelaintiff limits her arguments tthe mental health impairments.

Plaintiff's briefs also mostly focus dhe ALJ’s listing analysis at Step Thremther than on the
RFC analysisAs the Supreme Court has noted, the purpose disthigs is to “streamline[] the
decision process by identifying those claimants whose medical impairmestssavere that it
is likely they would be found disabledgardless of their vocational backgroundBowen v.
Yuckert, 482 U.S. 137, 153 (1987¢mphasis addedhn short, qualifyng as disabled under a

listing is typically viewed as more difficulban doing so through tHeFC analysis



To prevail under one of the Section 12 mental health listings, plaintiff must showehat s
had“marked” limitations undeat least two of the first three ParagraphriBecia. In her opening
brief, she did not tie her arguments to this criteiat,instead offered a looser structure
organized around four “assemsy’ allegedly made by the ALth which plaintiff thenoffered
her own “rebuttal.’Rather thardollowing this organizatioal schemegthe Court finds that it will
be easier tgsimply evaluate each of the three Paragraph B criteria, assessing whether the ALJ
relied on substantial evidence in reaching her decisidnes ALJspecifically addressed these
three criteria in the first half of the decision.

l. Activities of Daily Living.

The ALJprovided the following analysis:

In activities of daily living, the claimant has mild restriction. One thing to note

initially is that according to section 12.00A of the introductory material to the

mental listings, the functional limitations in paragraphs B and C must be the result

of the mental disorder contained in the diagnostic description, as manifested by the

medical findings in paragraph A for the relevant listing section(s). In thés ca

many of the claimahs alleged limitations on her activities of daily living are

related to her back complaints, and to that extent are not properly considered in the

B criteria rating. Even so, her activities of daily living have been faitlyShe

cares for her husband and son and engages in a wide variety of typical household

activities, such as preparing meals, lightibe chores, and shopping. She goes out

both by herself and with others. She is able to care not only for her own typical
personal care needs, but has follow-up with a wide variety of appointments for her
back and psychiatric issues. Overall, there is antyild restriction on her activities

of daily living attributable to her psychological condition.

R. 99.Laterin the RFC discussion, the ALJ elaborated slightly on these activdgssribing
plaintiff's answers on the Function Report (Exhibit 6E) hadtestimonyBut these references
mostly echo the same points made ab&ge.e.g., R. 104 (‘The claimarits daily activities,
recounted earlier in this decision, have shown she is able to take care of inerseiéanage

son, forge a new relationship and get married, and perform normal household tasks, such as

cleaning, shopping and preparing meals.



Plaintiff's raises several arguments as to why éimalysis is insufficien®laintiff first
notesthat the ALJ cited plaintiff 9ack problemssonefactor limiting some of her activities.
But plaintiff fails to explain why tb ALJ’s assertion was unjustified. One of the key sources
aboutplaintiff's daily activitieswasthe Function ReportThis report contains several statements
supporting the ALJ’s assertiofiee R. 243 (“my back pain wakes me up out of a deep sleep and |
have to get up and move around every 2 hours”); R. 244 (“I can’t prepare meals alone lbecaus
can’tstandfor a long period of time due to back pairR. 246 plaintiff does not do yard work
because “back painaps [her]”); R. 252 (plaintiff has trouble getting in and outro€k because
of “lower back pain”); R. 252¢(aintiff cannot sit for at least two hours without having to get up
and stand or walk “due to back pain”).

Paintiff’'s main arguments that there are numerous “contradictory” facts undermining
the ALJ’s conclusion. In show-dortéll fashion, plaintiff simply lays out a bulkgbint list of
ten facts or assertions that are allegedly-eeifiently contradictory.However, upon closer
examination, this lisis insufficientfor several reasons.

First, manyof these terassertionslo not address the relevant question, which is
plaintiff's daily activities. Insteadthey offer evidence about plaintiff's moods oats or
feelings. For exampl@laintiff's belief that she needs therapy more than once a month does not
speak to what activities she was tladrhe to do on a regular basis. The various statements about

plaintiff's anxiety €.g. that it occurred more around the holiday) are again not probative on

® Theseten assertionare as follows:(1) “Dr. Irfan [] had been pshing for her to come to Rosecrance for about a
year because he felt she needed more support and couns@jrigfaintiff herself reports that she needs therapy
more than once a month(3) “plaintiff would like greater control of anxiety and depressamd would like to
develop more independence” and would “like to reduce her depressive epistedssian Bx a week”;(4)

“plaintiff has problems shopping in crowds and going to family gatlysti (5) “plaintiff has anxiety attacks and
needs to achieve more independen@®’;plaintiff’'s anxiety is worse and she is not sleeping more th&rmadurs a
night”; (7) “plaintiff is getting married and not sure how she will coperamf of a large crowd,” and she has “been
isolating at home”(8) “plaintiff wants to die in her sleep” and “[h]er physical condition is impactimgbgity to
obtain mental health treatmen(®) “anxiety attacks around the holidays”; afif)) “Dr. Irfan told plaintiff to go to
the ER after an appointment due to worseningeatesion.” Dkt. #8 at 3.
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whetherplaintiff was abledespite her anxiety, to do daily activitiesln the abstract, it is possible
that a person’s anxiety could be so debilitating that it would prevent a person from ad/ng d
activities,but this is the question at issue. It cannot be assumed away, but must be proven with
concrete examplegor thesereasos, many ofthese assertions are not on their face contradictory
to the ALJ’s finding?

Secondand relatedlymany of theeassertionsre vaguePlaintiff's desire forgreater
control and more independence cannot be easily evaluated without some context and a bett
understanding of whahemeant by those termBut differently, many fulime workers might
have similathoughts andtheymight also periodicallguffer frombouts of anxietyr
depression or face periodéen their lives, due to externatressors, become psychologically
difficult for a time.To cite one example, anxiety attacks around the holidays experience
thatmany people might experient@some degree. It is not enough plaintiff to simply point
to general statements that she was suffering from anxiety or panic attacks isolating herself
in the bedroom on occasiohhis is because the ALgeeed that plaintiff hadome of these
problems, and then included several accommodations in the RFC to account farttaekh.]
emphasized this point, stating as follow$Plaintiff’'s] anxiety and difficulty interacting with
others has also been considered and incorporated into restrictions precluding more tha
occasional interaction with the public and in working in tandem with others. These ar@aoiot m
restrictions.In fact, these restrictions rule out a large percentage of jobs.” R. 104.

Third, even if the abovien assertions weadl directly relevant to platiff's daily
activities and even if they were “contrary” to the Ad findings, this does not mean that the

ALJ’s decision was unsupported. In most cases, tha@me evidence contraty either side’s

* The Court acknowledges thsgveral of the ten assertions reflect more severe symptoms. Althosigivitlence is
more compelling in a general sense, it is still-n@sponsive to the precise questadrout plaintiff's daily activies.
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position. The important question is whether the ALJ failed to consideotitearyevidence See
Thomas v. Colvin, 743 F.3d 1118, 1123'(7Cir. 2014) (an ALJ may not ignore a line of evidence
contrary to his conclusioniHowever,when the ALJ has considered the contrary evidence, then
the Court “must” defer to € ALJ’s interpretatiorof that evidence slong as itwas areasonable
interpretationBeardsley v. Colvin, 758 F.3d 834, 837 (7th Cir. 2014). Here, plaintiff has not
argued that the ten assertions were ignored by the ALJ.

Fourth,plaintiff's tenassertions do n&ven address several of the ALJ’s specific
findings. The ALJ noted that plaintiff “engages in a wide variety of tyioakeholdadivities,
such as preparing mealght house chores, and shopping”; that she “goes out both by herself
andwith others”; and that she was able to “follow-up with a wide variety of appointnoerisif
back and psychiatric issues.” R. 99. As the Government ardpges] J's examples fit whin
the typical activities that ALJs should consider, as contemplatédtiyg 12.00 Dkt. #13 at 4.

Fifth, plaintiff addresssa few of the specific activitie®lied on by the ALJ, but the
plaintiff offerscriticisms that ultimately amount thsagreements over whaeight should be
given to tlose activitiesFor example, in response to the ALJ’s observation that plaintiff was
taking care of her son, plaintiff (or more precisely, her couspelyulateshatplaintiff's son
may nothave needed mugarental helpSee Dkt. #8 at 4 (Based on the testimony at the
hearing, and plaintiff’s medical records, ireally not cleahow the judge felt the plaintiff was
taking care of her Xyearold son. Additionally, a 1¥earold typically is fairly independenin
terms of self care.”) (emphasis addedplaintiff's pointseems to be thétis easier to take care of
a 17year old thansay,an infant.In terms of physical cargyhich is how plaintiff subtly defines

the issue, this may be true, butsitalsooften the case th&tenagers require othdess physical



types of parental assistance. In any event, there is no reason to beli¢ve #lat was unaware
of these distinctions or gave undue weight to this one factor among the many relied on.
Plaintiff raises similar qualifications about the ALJ’s assertion that she waajndo
her many doctor appointments. Plaintiff first argues that “[tjhere are multpds m the file
that she avoids drivingfut it is not clear why this change®tALJ’s larger point that she was
able toschedule the appointments and then get to them (however she may have done so). Dkt. #8
at 45. As a fallback argument, plaintiff argues that, even if she was able to ggiatanents
on her own, then “such actiies” would “detract from her ability to maintain employmend”
at 5. This argumentthat merelyhaving to go to doctor appointments would render someone
disabled—is one that could apply tmanydisability claimans. Even assuming that this is a valid
line of argument, and plaintiff has not cited to any authority to sugjgasit is therewould still
be the problem that plaintiff has not established the factual predicate that bietrappts were
so numeroushat shecould not work fulltime. Plainiff only saw Dr. Irfan once a month, and
sometimes even less frequenflis does not seem like an overbearing amount. In sum,
although plaintiff believes her limitations in daily activitieere “marked,she has not provided
a basis for overturning the ALJ’s contrary conclusion that they were only “riited "Court will
not reweigh this evidenc@&erry, 580 F.3d at 475.
. Social Functioning.
Set forth below is the ALJ’s alygis ofsocial functioning, which is the second of the
threeParagraph Rriteriaat issue
In social functioning, the claimant has moderate difficulties. Her allegations
regarding difficulty working with others have been fully acknowledged and
accommodated into the RFC. She clearly is somewhat limited in terms of
interactng with others, both because of her psychiatric issues and perhaps also to

some extent because of her back pain (which is not properly considered under the B
criteria). However, dmarked limitation, which suggests an inability to perform



SGA, is not waminted. In assessing the claimarsocial functioning, the lack of
evidence suggesting dysfunctional social behaviors in this case is relevant. For
example, the record fails to reveal evidence of verbal or physical altercatibns wit
others or being fired for inappropriate behavior. The claimant has reported, or the
record otherwise reflects, that the claimant has engaged in the followingexctiv
(which require some degree of social skill or effectiveness in interactthg wi

others): going out into public alone; carrying out a daily routine without unusual

dependence on others; going to family functions, including, and organizing her own

wedding. The treatment notes fail to reflect that the claimant had any significan
difficulty interacting with health&re providers while receiving treatment (e.g., no
evidence of anger, laai cooperation, aggressiveness or generally inappropriate
behavior toward health care personnel). The claimant’s behavior at the hearing was
entirely proper in terms of interactingtivothers, showing no signs of difficulty
socializing. Also, this rating is supported by the opinion of the state agency
psychological consultant, who reached the same conclusion regarding claimant’
social functioning.

R. 99-100.

Plaintiff's only reponseto thisanalysis isa asserthat the ALJ relied on boilerplate
languageand provided no concrete examples other plaintiff's wedding planBirtghis line of
argumenmmisses the ALJ’s point, which is that there wasiasence of evidence showing
problems, conflicts, or dysfunctional behavidtss hard to cite examples of an absence.
Plaintiff is the one who has failed to proviekeampleshowing that she hddharked”
limitations in social functioningSee Briscoe, 425 F. 3d at 351-52 (plaintiff bears burden).
Instead sheagain falls back on her general assertiat she experiencedood swings, crying
spells, anxiety attacks, and suicidal thougBtg. she never connects these feelingarny
specificproblems in interacting with otherShe arguesonly thather feelingshould be viewed
as “physical abusgo] herself.” Dkt. #8 at 6(emphasis addedh short, this line of argument
fails toaddress the issue of social functioning.

As for thewedding,plaintiff argues that the “record i®wabid of evidence as to how large

or formal the wedding wasld. at 5.Here again, faintiff appealdo a mushyactual agnosticism

in the hope of undermining the ALJ’s assertiSpecifically,her counsespeculates that



plaintiff's wedding ‘may very wdlhave been a courthouse wedding,” and complains that the
ALJ did not ask abodut at the hearing.d. Plaintiff's unstated premise seems to be that it would
require no effort orlsll to organize a courthouse wedding. But plaintiff presented no evidence
that the wedding was a simple courthouse wedd@egBriscoe, 425 F.3d at 351-5Zears, 840
F.2d at 402. Moreoveplaintiff's argument is undercut by several statements in her brief. She
states thashe “complained to her providers omwltiple occasios that she was worried about her
wedding.”ld. But the fact that plaintifivas worried about it arguably suggests that the wedding
wasnot simplya rubberstamp ceremonwith no people atteding. As for her worries, plaintiff
wasstill able to plan the wedding and go through the ceremony despite this fact. Byogxtens
this same skill could be applied to workplace anxietyHeast, that is one reasonable
interpretation that the ALJ could dradut even more damaging to plaintiff's smatiurthouse-
wedding theory is the following statement, which was one of plaintiff's tesrtasss set forth
earlier in her opening briefplaintiff is getting married and not sure how she will copkont
of alarge crowd.” Dkt. #8 at 3 (emphasis adde@his staement contradicts counsel’'s
speculatiorthat her client had a small wedding.
[I1.  Concentration, Persistence, or Pace.

For the third paragraph B criteria, the ALJ provided the following analysis:

With regard to concentration, persistence or pace,ldmant has moderate

difficulties. The claiman$ moderate difficulties have been taken into account in

the RFC finding below. The treatment notes generally do not suggest major

difficulty concentrating—the claimant quite ably pursued her treatment and

cornveyed her medical needs throughout the relevant period ofS$ineealso was

able to testify effectively, with no evidence of diminished concentration. Ttee sta

agency consultants also rated the claimant as“onbderately limited in terms of

her ability to concentrate. While difficulty concentrating is undoubtedly present,

and has been acknowledged in the RFC and in thaglératé rating, the very

serious problems denoted byradrked limitations are not warranted based on the
claimants ability to function as shown in the evidence.
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R. 100.

Plaintiff argues that th analysis was “minimal” and suffers from a “faulty
understanding” ohermental impairmentDkt. #8 at 6However, plaintiff's provides little
evidence to support this thesis. Plaintiff merely states thdbs$tem reported fatigue to Dr.
Irfan” and “had trouble doing activities such as leaving the house independantihis
argument is cursory, and sufedrommany ofthe samgroblems already identified above—
namely, paintiff's assertions are vagutey are not tied to the precise criteria at isanel they
are not necessarily inconsistent with the ALJ’s finding (here, that shedugdate limitations in
concentration, persistence, or pace). It is not clear, for example, how her teavinhg ithe
housewas relevant ther ability to concentrate on a job requiring simple and routine tasks.
IV. Remaining Arguments

There are two remaining issutbst were not covered by the above discussion.

A. GAF Scores. Plaintiff argues that the ALJ noted that plaintifé®\F scores “ranged
around 50 for much of the period,” but then ignored that plaiti#fl multiple GAF scores in
the 30s-40s.” R. 103; Dkt. #8 at®laintiff argues that an ALJ may not chepigk GAF scores.
Plaintiff is correct on this poingee Yurt v. Colvin, 758 F.3d 850, 859 (7th Cir. 2014) (improper
for the ALJ to “seize upon” a GAF “high-water” mark of 60 while ignoring otberelr scores).

But here, the ALJ did not ignore the contrary GAF scores. Insteaddslressed this
issue at some length in the following two paragraphs:

As mentioned in the summary of the evidence, the Rosecrance records include

GAF scorgs] that range from approximately 30-50 (B13F). Generally, low scores

are not dispositive for Social Security Disability purposes. This is, in partiseca

the GAF score is not purely an evaluation of psychological limitations. Ratleer, it
comprised of thee factorspsychological, social and occupational functioning.”

The Diagnostic and Satistical Manual of Mental Disorders (“DSM- IV”) p. 30.

Additionally, while GAF scores are assessments of functioning that canfoeinse
determining a claimaid functonal capabilities, such scores are also highly

11



subjective and lack standardization. The updated DAhs eliminated GAF

scores as a diagnostic tobNlevertheless, claimast GAF scores have been

considered in reaching the findings here.

The lowest of claiman$ GAF scores was assessed when claimant was in an acute

depressive episode shortly after leaving an abusive relationship. She was

experiencing significant suicidal ideation at that time. But her conditioroweply

as did her GAF scoreBler later sores aresignificantly higher. A GAF score of

41-50 suggests the presence of “seri@yshiptoms or serious impairment in social

or occupational functioning, and a score of 50, which was assigned on multiple

occasions, borders betweandderaté and “seriaus’ symptoms. In addition, the

treatment notes from Dhfan, mentioned earlier, do not generally report such

serious psychiatric symptoms. Ultimately, after considering and batpatltiof the

evidence of record, thidecision acknowledges that claimaats limitations

resulting from her mental health condition and has accordingly limited her to

simple unskilled work, requiring few changes and few decisions, as wellitedlim

contacted with the public, co-workers and supervisors.
R. 105 (footnote omitted).

In this discussiorthe ALJexpressed some initial reservations about the general
persuasiveness of GAF scorasdacknowledged that plaintiff had some lower scores. The ALJ
did not ignore those scores, lmstead offered a rationale to explain why they were lpwhich
was the ending of an abusive relationship. The ALJ also considered other contemporaneous
evidencei(e. Dr. Irfan’s treatment notes) thelp put thescores in a largerontext. The Court
finds that the ALJ’s analysis, taken as a whole, is a reasonable approachldiheve perhaps
been more consistent if the ALJ had simply ignored the GAF scores altogethers lolgar that
this evidence was only a small part of the ALJ’s decision. Thus, if there mgesras in ths
analysisthe Court finds that they were harmless errors.

B. Supporting Medical Opinions. Plaintiff has suggested, in very brief fashion, that the
ALJ lacked supporting medical testimoidowever, inher opening brief, plaintiff mentioned
this point onlyin a general way dhe end of her briefee Dkt. #8 at 6 (“To the extent that the

ALJ made conclusions about plaintiff's mental health without supporting medicat expe
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testimony, it was an error.”)n its response brief, the Government noted that the ALJ relied on
the opinions from two State agency physici&ee.Dkt. #13 at 9 (“The ALJ considered the
opinions from the State agency consultants at both step three and when deterntiteng Ba
Kuhle’sRFC.”). Then, in her reply brief, plaintiff for the first time raised thguament that the
State agency consultants “last evaluated the evidence on April 17, 2014” and thus wiele not a
to review some additional evidence from Dr. Irfan which, accordirgdintiff, contains
“significant treatment notes.” Dkt. #14 at 2F8owever, plaintiff failsto discuss what this
evidencewas, and why iwas significantor would have changetthe earlier conclusions. On the
whole, this argument is undeveloped, andpesuasive in any evelaintiff’'s main argument
in this appeal has been about the nature oflaiy activities. It is not clear how a medical
expert would have aided thatinquiry, and plaintiff has not even requested that a medical
expertshould becalled if this case were remanded.
CONCLUSION
For all the above reasons, plaintiff's motion for summary judgment is denied, the

government’s motion is granted, and the decision of the ALJ is affirmed.

Date: Januarg9, 2018 By: \\\—/

lain D. Johnston =
United States Magistrate Judge
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