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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

Terrance Williams )
)
Plaintiff, )
)
V. ) No. 17CV 50112
) Magistrate Judgkin D. Johnston
Nancy A. Berryhill, Acting )

Commissioner of Social Security,

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

Plaintiff filed his present disability claim in March 2014, alleging thatwasdisabled
starting in2008 based on back pain amght-handlimitations.! Plaintiff raises two arguments for a
remandHis firstand primary argumets that the vocational expert gave a conclusory explanation
as towhy hecould work three light-level jobs when his right, and dominant, hand was not fully
functional. The Courtinds that thidirst argument justifies remand.This Court does not find that
this argument requires the granting of beneSee Jensen v. Colyih0 CV 50312, 2013 U.S. Dist.
LEXIS 135452, *30-31 (N.D. Ill. Sept. 23, 2013) citidgnes v. Shalalal0 F.3d 523, 526 (7th Cir.
1993) (possessing only one armven a nordominant arm — does not make a person disabled).

BACKGROUND

In 2012, plaintiff's right hand got caught in a machine at waulting in cuts to hiurth

and fifth fingersThey eventually became infectadd, despite two surgeries, were arafadt “at

the distal phalanx levéIDkt. #12 at 1.

! Plaintiff filed two earlier applications, one in 2008 and one in 2@i(ich were botllenied byanadministrative law
judge.R. 21.
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An administrative hearing was heldJdane 2016Plaintiff testified thathe had o feeling in
his entire right hand, that it wasonstantly numb,” anthat he had “to lick [his] fingers to try to get
a little feeling from [his] thumB R. 50.He testified that itook him “almost 30 minutes” to button
his shirton the morning of the hearinigl.

The next witness walr. Gilberb Munoz.His testimonywasbrief, covering jusbver a
page in the transcript. He opindtht plaintiff did not meet any listing and that he could do light
work with the restriction thdte use his right arm onbccasionallyPlaintiff's counsel was given
the opportunity to crosexaminehim, but chose not to ask any questions.

The last witness was James Radke, the vocational expert (“M&Eplaintiff states, this
appeal “largely reviwes arountithis testimony. Dkt. #12 at 3 he VE wagquestionedirst by the
ALJ and then by plaintiff’'s counsel.

The ALJbegan by asking the VE to assume an individual who could do lightexcdpt
that he could only, relevant to this appéatcasimally reach, handle, finger and feel with the right
dominant hand.” R. 59. The VE identified three available jobs for such an individual—laundry
worker/sorter, cashier, and cleaner. As for the cashier job, the VE stat¢dwhag to the upper
extremity limitations, | am going to reduce [the amount of avail@lg] by a full 80%,” whicHeft
360,000 jobs in the national economy. R. 60. The ALJ then asked whether the VE’s conclusions
were consistent with thBictionary ofOccupational Titleg*DOT’). The following exchange
ensued

Q What is the hand restriction for the general requirement for cashiers?
A Frequent hand usage and obviously he retains constant hand usage of the
left hand. But | was assuming that he would be able to work ingtlejng and

similar times where he might have less frequent customers and not have the speed
demands that somebody might have at 5:00 in the afternoon.
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Q So it’s your opinion that despite the requirement in the DOT for frequent
usage bilaterallyhat 80% of the—that 20% of the jobs can be done with one hand
that's—has constant usage?

A Right. And the other with occasional. Correct. That’'s my opinion, Judge.

Q And you base that on?

A By that on personal experience.

R. 60-61. This line of questiorg thenendedhere. One issue in this case is whether it ended
prematurely. Should th&LJ here, or plaintiff's counsel later in cross-examination, tesked the
VE to expound on hianswer that hispinions verejustified based on his “personal expeoei?

The ALJthen asked a second hypothetical, which assumed the samleainghlimitation
but involved only sedentary work. The VE stated that plaintiff would be able to do the job of
receptionist, of which there were 449,000 in the national economy.

The ALJ then turned the questioning over to plaintiff’'s counsel. She asked the VE about
severalssues in the following exchangshich is the criticabne for this appeal:

ATTY: Okay. Thank you. He did underga FCEwhich found that he should avoid

firm grasping.If we add that limitation onto either hypothetical, would that chhge

your responseq?

VE:  You know, | would consider reducing the cashier job another 10%, so another
36,000 jobs. But | would see no other reduction.

ATTY: Okay.And—all right. Just one second. I'm looking at his FCE. Also if we
add—thisis another restriction from the FCE. Avoid fine coordination. How would
that affect your responses to either hypothetical?

ALJ: Is that also with the right hand?

ATTY: | would assume this is with both hands.

ALJ:  Well, what's the impairment of the left hand? | meais inet—

ATTY: Well, | mean you're coordinating. Right? So yres—you can coordina—|

would assume that because of the limitations with using the right hand that it limits the
ability to coordinate in using both hands together is my thought.
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ALJ:  Well, | can see that if you limit significantly the use of the right hand,
operations that require bilateral hand coordination would be a problem. But | don’
know any medical reason why the left hand would be affected in the ability to
coordinate say with the fingers on the hand—

ATTY: Okay.
ALJ: —other than it's his nondominant hand and—

ATTY: | could agree with that. | mean | think—sguess'm asking avoid fine
coordination

ALJ: Mr. Radke—

ATTY: —of the right hand and avoid fine coordination using—in using both hands in
conjunction.

VE: Forgive me, Counselor. Budllike you to just ask me that again so | get it
together, all irone piece.

ATTY: Okay. Suref] So if he should avoid fine coordination in anything involving

the right hand. So whether or not it’'s using the right hand on itself or using the right
hand while working with the left hand. If there werd-# s tasks requng use of both

hands at the same time, then how would that affect the responses to both hypotheticals
for the light and sedentary jobs?

A | frankly don’t believe that that reduces any of the numbers that | provided.

Q So is it your opinion that these jobs do not require fine coordination then with
the right hand?

A Correct.

Q So in terms of the cashier job and the laundry worker job, are you assuming
that the individual would be handling | guess larger objects, medium to larger objects,
or, yau know, why would you rule out that there’s fine coordination thawidyy-

would you rule out fine coordination? To you, what would fine coordination involve?

A Well, 1 think you just stated the elephant in the room here is that we haven’
defined fine coordination. But | would generally think about that's what someone
would do if they were in the jewelry or dental industries that they would be usang fi
coordination, to that extent, somebody was in electronic repair. And these jobs don’
require that typef coordination. Separating laundry, for instance, and lInbeleve

that could be done primarily with the nondominant hand.
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Q Is there some assumption here that in his nondominant hand that he has to—

don’t know. Perhaps this isn't a fair questi&uit is there some assumption that he has

to be able to use the left hand consistent with it being his dominant hand? That he has

to be not clumsy in the use of the hand?

A Well, | think that’s a fair question. Again | don’t think I've provided you any

jobs that have a great deal of upper extremity motor coordination demands. We’re not

asking him to be a painter with very fine motor control of the impaired hand. So |

would say the jobs I've offered do not require that.
R. 62-65.

On September 8, 2016, the ALJ issued a 14-page decision finding plaintiff not ditabled.
his briefs plaintiff focuses solely on the VE’s testimony at Step Five and thus skips oariise
earlier analysisButit is important to keep in mind & theALJ concluded that plaintiff could do
light work with the relevant limitatiobeingthat hecould only “occasionally reach, handle, finger,
and feel with the right dominant [hand].” R. 27. This finding assumed that plaintiff coeiloisis
right hand to a greater extent than he ctdrhe couldAs the ALJnoted plaintiff claimed that he
had “no feeling” in his “entire” right hanand hadlifficulty doing even basic activities ofleeare.
Id. If these limitationdhad been accepted, then plaintiff would have been incapable oflding
work, whichassumeshat the right hand would be fully functional up to one-third of an 8-k
day.But the ALJ foundplaintiff's allegationswverenot entirely crediblé.Plaintiff does not
challenge thiginding or the RFC formulation. However, in his briefs, he periodically fraimes t
issueas an aklor-nothing choice between “bilateral versus unilateral hand usage.” Dkt. #16 at 1. But

the RFC formulation assumes, as noted above, that the right hand was functional findaofettie

work day,whichmeans that there wasme bilateral capability.

2The ALJ offeredseveral rationales, including minimal clinical findings and exanonatshowing that plaintiff “had
full range of motion in the right shoulder, upper arm, elbow, forearm, amdl’'HR. 28.

5
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DISCUSSION

Plaintiff argues that the VE’s testimony was flawed in numerous respéetaverall thrust
of these arguments, éncapsulated in a neat little packagedhat the VEs testimony was
inherently unbelievableSeeDkt. #12 at 7“On its face, the [VE’s] testimony is doubtful.”)

Paintiff complains thathe VE “cited no research articles to back up his opinion,” thus
showing that his testimony “was simply based onolpisiion.” Id. at 8.Plaintiff also complains that
the VE usedsuspiciously simple mathh first reducing the cashier jobs by 80% and then later
offering to reduce it another 10%. These reductions wefsuspiciously cleahaccording to
plaintiff becausehe VE, for example, proposad'10% reduction [] as opposed to 9.55%.” Dkt.
#16 at 2 Plaintiff apparently believes th#te use of rounded percentages a red flag indicating
that theVE was pulling numbers out of his hat.

Another line d argument is thahe ALJ supposedIyailed to fulfill his dutyto “resolve”and
obtain a “reasonable explanation” Boconflictwith theDOT. SeeSSR 004p. This argument has
two parts.The first is establishing that there was a conitidhe first phce. Plaintiff acknowledges
that the DOTis silent on bilateral versus unilateral hand use.” Dkt. #16 at 1. However, relying on
one district court caselaintiff contends thatcourts haveessentiallyfound that the DOPpresumes
bilateral upper extremityse.” Dkt. #12 at 7 (emphasis add@d@he second part of this argument is
that the ALJ supposedly failed to resolve this latent conBietintiff concedes that the ALJ asked
generally whethethe VE’'stestimony onflicted with theDOT but asserts thdimere inquiry” was

not enough because the conflict was never resolged.

3The case iSpriggs v. Colvin2016 U.S. Dist. LEXIS 1788, *17-18 (S.D. lll. Dec. 21, 2016).
6
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Plaintiff's final criticism is that the ALJ failed to resoltteeissue counsehisedin cross-
examination, which was whether the VE was “presuming” that plaintiff “wistatuse his non-
dominant upper extremity as if it were the dominant upper extrenhityat 8.

In sorting through these arguments, the Cbagdirs with thetwo major issuesounsel
raisedin crossexaminationwhich can loosely barticulatedas folows: (1) whether plaintiftruly
could do these three jobs even though he did not fodlvilateral dexterity; and, if so, (2) whether
hecould do them when his one “good” hamdshis non-dominant han®laintiff argues that the
ALJ and VE did not resolve these issues.

To the extent that plaintiff is arguing that there was no attempt to resolve thesg iksu
Court disagreewith plaintiff's assertionBothissues wee a focal point of the hearingat least
with respect to the one joli cashierFirst, the ALJ agreed that there was a conflict with BT
when he asked the VE the following question: “So it's your opiniondidspite the requirement in
the DOT for frequent usage bilateratlyat[] 20% of the jobs can be done with one hgrif R.

60-61 (emphasis added). And the VE provided a “resolution,” or answer, to this question when he
opined that 20% of these jobs did not reqfuteand frequent bilateral usage. W was his
explanation for this conclusion? He stated that 20% of these jobs almwidplaintiff “to work in

[the] evening and similar times where he might have less frequent customers hadenibte speed
demands that somebody might have at 5:00 in the afternoon.” What was the evidence ity author
supporting his conclusion? The VE answered that it was based on his “personal experience.”
Putting aside for the momewhether the latter answer is adequate or persuasive, the fact remains
that the VE did offesomeexplanation and did acknowledge that there wamndict with theDOT.

The same is trutor plaintiff’ s agument about the possible clumsiness of the non-dominant

left hand and whether it could do the bulk of the work. In the exchange quoted above, asketel
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the VE about this issu&@he VE, dter aknowledging that this was a “fair question,” opirtaet
none of the three jobs required “a great deal of upper extremity motor coandidathands,”
stating that these jobs were not like “a painter with very fine motor control” buirordived
manipulation ofarger or medium objectR. 64-65 Here again,ite VE provided an explanation,
even ifmight be called @onclusory one.

This leads us to the second level of analysis—namely, the adequacy or depth of the
explanationPlaintiff argues thathe aboveexplanatios wereso conclusory andendered so
casually to raise a concewhether thg were in the words of the Seventh Circuit, “conjured out of
whole cloth.”"Donahue vBarnhart, 279 F.3d 441, 446 (7th Cir. 2002Although plaintiff is cledy
suspicious about the reliability and supportability of the VE’s explanations,ifilaad not cited to
any authority directly demonstrating that these explanati@ng on their face, obviously wrong.
Plaintiff is relying more on a gtével judgmen, asserting thdtit is not clearhow a cashier
position would not require some fine motor control (e.g. picking up change, pushing buttons on the
cash registgr’# Dkt. #12 at Yemphasis added)

This Court agrees that the VE’s explanatioasld be vewed as conclusorut this
agreement does not necessarily mean that the explanations were unielgaplessible that the VE
could have provided a deeper explanation or cited to articles or otherwise provided a gnvinci
explaration forhow he realeed his conclusions, but no one asked him to give that explanation at the
hearing.

This brings us finally to the nub of this dispute and to the Government’s main argument, not

heretoforantroduced. The Government argues thlaintiff forfeitedthese arguments because his

4This is one instance where plaintiff seems to be gliding over the ALliald&REC finding, which as noted above
assumes that plaintiff would be able to do, among other thingsrifiggsith the right hand up to o#third of thetime.
At the hearing, counsel asked the VE about a proposed limitation for “faspigig,” but the ALJ did nahclude that
precisdimitation in the RFC.
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counsel failed toaise them witlihe VE.The Government relies principally on two Seventh Circuit
cases—Barrettv. Barnhart 355 F.3d 1065, 1067 (7th Cir. 2004) (“because Barrett’s lawyer did not
guestion the basis for the vdicaal expert’s testimonygurely conclusional though that testimony
was any objection to it is forfeited”) (emphasis added) Bodahue v. Barnhay279 F.3d 441, 446
(7th Cir. 2002) (“the expert could have been crasaminedDonahue was representeddnunsel)
about where these numbers came from, and why the expert’s conclusion did not match the
Dictionary’s’). Plaintiff reliesprincipally on a later Seventh Circuit cas®©verman v. Astryes46
F.3d 456, 465 (7th Cir. 2008)—where no forfeiture was foundrel lieeCourtstatedas follows:
“Unlike in DonahueandBarrett, Overman’s counsel crogxamined the VE and elicited statements
that seriously called into question the reliability of the VE’s bottioia conclusions? Id. Plaintiff
relies on théseriously called into question” language and argues that no forfeiture should apply.
In this Court’s view, these two lines of cases are in tension with eachlotheyissue
could be decided solely on policy grounds, the Court would find the Govetsrafeiture
argumento bepersuasiveThe questions counsel now raisegy(whetherthe VE relied on any
research articles) could have been put directly to thé R&haps, as plaintifinplies, the VE
would not have been able to answer them, thus making clear that he was winging it and had no
reliable bass for his conclusions. However, it is also possible that the VE could have supplied an

adequate explanation if askétaintiff's counselis experienced, having participated in many

5> See also Prochaska v. Barnhatb4 F.3d 731, 735 (7th Cir. 2006) (“Prochaska wasewptired to raise this issue at
the hearing, because [SSR4)] places the burden of making the necessary inquiry on the AMER)innie v.

Barnhart 368 F.3d 907, 911 (7th Cir. 2004) (“[The VE] did not substantiate her findiitigs written report or other
documentation to substantiate her figures, and her vague responsasinmi®ls questioning were insufficient to
establish a foundation for herstimony.”).

6 The Court notes that plaintiff has cited to no cases stating that a VEeiyush research articleBurther,SSR 084p
states the followingabout what constitutes a “reasonable explanation” fa®a conflict: “Information about a
paticular job’s requirements or about occupations not listed in the DOTbhmayailable in other reliable publications,
information obtained directly from employews,from a VE's [] experience in job placement or career counséling
(emphasis added).
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disability hearings ad having filed many appeals to this Court. She took the opportunity to
vigorously cross-examine the VE on several issues, but then chose not to presdriyptirécular,

she did not ask him to explain what he based his “personal opinion” on when he stated that 20% of
the cashier jobs could be done by using the dominant han@daccdgionally rather than frequently.

The deeper concern is sandbaggingigability litigant muld get two bites at the appli;st raising

initial objections athe hearing and then later, in this Court, coming up with a new round of
criticisms.In this Court’s opinion, tht would be inefficient and unfair.

Nevertheless, in reviewinfpe Seventh Circuit cases cited by the parties, this @ourt
persuaded th&@verman the later case, providesough suppotb justify plaintiff's call for a
remand. In his opening brief, plaintdited to Overmanin a footnote, anticipating that the
Government would raise the forfeiture issue. However, in its response ligi€pvernment made
no attempt to distinguish that casefo provide the Court wh a roadmap for how to reconcile
thesetwo lines of cases in a way favorable to its position. In gliven that thigs a close callthe
Court concludes thdtirther analgis of the nuances of the case law would not lead to any definitive
answer and that the wisest course is to rentizisccase so that a vocational expert can provide
clearer and more detailed explanation

Plaintiff's second argument is that the ALJ failed to consider whethetifflaiback
problems “were consistent with Listing 1.04A.” Dkt. #12 atBis argumentvas only one
paragraph in the opening brief, and included no analysieeahany technicakquirements of ik
listing. In his reply brief, plaintiff @l not respond to the Government’s specific arguments for why
plaintiff cannot meet these requirements. As a result, this Court finds that timsestys

undeveloped and therefore waiv&ae Baker v. Colvjr2015 WL 719604, *4 (N.D. Ill. Feb.18,

10
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2015) (“undeveloped” arguments, which rely on “passing references” to legatwitlesut

providing any substantive support,” are deemed waived).

CONCLUSION
For these reasons, plaintiff’s motion for summary judgment is granted; thengere’'s
motion is denied; and this case is remarndeaddress the limited question of whether there are
substantial jobs for the ALJ’s previoushgopted RFC.

Date: October 1, 2018 By: \\\_”

lain D. Johnston ~~
United States Magistrate Judge
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