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INTHE UNITED STATESDISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

KIMB ERLY L. W,,

Plaintiff,
No. 17 C 50281
2
Magistrate Judge
NANCY A. BERRYHILL, Acting lain D. Johnston

Commissioner of Social Security,

Defendant

N N N N N N N N N N

MEMORANDUM OPINION AND ORDER

This action was brought under 42 U.S.C. 8§ 405(g) to review the final decision of the
Commissioner of Social Security denyirgmberly L.W. (“Plaintiff’) claim for Disability
Insurance Benefits (“DIB. The parties have consented to the jurisdiction ofhiged States
Magistrate Judge pursuant to 28 U.S.C. 8§ 636(c). For the reasons that follow, fBlaintif
memorandum, which this Court will construe as a motion for summary judgment,1@pkis
granted and the Commissioner’s memorandum, which this Gailirtonstrue as arossmotion
for summary judgment, (Dkt. 17s denied.

. BACKGROUND

A. Procedural History

Plaintiff filed herapplication on June 16, 2014, alleging disability beginning on May 20,
2014 R. 187-188.Plaintiff's applicationwasdenied initally and on reconsiderationd. at 78
90, 92-104.0n May 13, 2016 Plaintiff, represented by an attorney, testified at a hearing before
an Administrative Law Judge (“ALJ")d. at 40-77 The ALJ also heard testimony fralames

Radke a vocational expert (“VE”)ld.
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Plaintiff was 55years old at the time of the hearin§he testifiedhat she was divorced
and lived on her owim a single level apartmenR. 4849. Plaintiff testifiedthat she stopped
working as a VA coordinator at a university May of 2014 due to her postural orthostatic
tachycardia syndrome (“POTS”and the stress of her johd. at 4748. She testified that her
doctor felt that due to her impairments and the stress of her job, it wendditther to attempt to
get disability benefitsld. Plaintiff stated she has not attempted to find work since May of 2014,
and that she was supporting herseth her divorce settlementd. at 48. Plaintiff believed that
she could not work due to heOFS which dehydrates her bodl. at 54. Plaintiff stated that
moving fran lying down or sitting to staling causes her POTS symptortts. She stated that
she gets IV fluids every three montiashelp with her dehydratiomd. Plaintiff testified that her
dehydration causes chronic fatigue, weakness, and brain fog that causesg®ardt significant
amounts of timeén bed.ld. She tesfied to taking frequent nap#d. at 55.

Plaintiff stated that she does yoga stretchesléwiate her fiboromyalgia and bulgirdisc
symptoms. R. 5%6. She testified that she spends her days attempting to do housework in the
morning, resting in the afternoon, visiting her elderly parentsttermgoing to bed by 9:00 pm.

Id. Plaintiff stated hat she is able to drive, but does not have any sociaitedithat she is
involved in.ld. When asked how long she could sit, Plaintiff testified that she could sit for about
an hour before she needed to move to alleviate her fiboromyalgia andgyragioms.ld. She
stated that no doctor has limited how much she carbliftthat she feelshe could only lift ten
pounds.d. at 57.Plaintiff reported that she takes Flexeril for her fibromyalgia, and that she ha

sevee arthritis in her right handd. at 59 The arthritis causes constant pain and i&gins on

! Postural Orthostatic Tachycardic Syndrome (POTS) is a conditibaffeats circulations (blow flow).
POTS is a form of orthostatic intolerance, the development of symptontothaton when standing
from a reclining position, that may be relieved by sitting or lying back down.
https://my.clevelandclinic.org/health/diseases/16p68turalorthostatietachycardiassyndrome-pots
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typing and writing.ld. Plaintiff also testified that she has been positively diagnosed with
Huntington’s Disease, although she currently does not have any symploat6360. Plaintiff
testfied to having difficulty reaching overhead and numbness in her finigerat 61.She also
testified to difficulty with balance due twer dehydration and weaknesd. at 62.Further, heat
and humidity aggravate her POTS symptoms, and the cold\adgs her arthritis symptomkd.

An impartial VE,James Radkelso estified at the hearind. 63. The ALJ asked the VE
to considela hypothetical individual of Plaintiff's background who was limited to light work but
could not climb ladders, ropes or scaffolds; could occasionally balance, stoop, croethatkae
crawl; and should avoid all exposure to use of moving machinery and all exposure to tegbrotec
heights.Id. at 66. The VE testified that such an individual cogldrform all of Plaintiff's past
relevant work according to the DOBUt shecould not perform past work as a retail manager or
retail sales as she performedd The ALJ then asked the VE to keep the same hypothetical, but
to add the limitation of a lowstress job with only occasional decision making, occasional
changes in the work place, and seakilled or belowld. The VE stated that such an individual
could perform Plaintiff's past relevant work of retail sales according to the,2@Tvell as title
clerk and inventory both according to the DOT and as actually perfoithed 6667. The VE
stated that such an individual could also perform work as a customer service refivesanta
receptionist, or a cashierd. at 67 The ALJ then asked the VE to go back to the original
hypothetical but limit the individual tsedentary workld. at 68 The VE stated that such an
individual could perform Plaintiff's past relevant work as a student advisor, detclétk, and
inventory clerkld. The ALJ then asked the VE to add the limitatioa édw-stress job with only
occasional decision making, occasional changes in the work place, arskdkdior below|d.

The VE testified that such an individual could perform Plaintiff's past work lef ¢ierk or



inventory clerk.ld. The VE testified that such an individual could also perform work as a mail
clerk, cleaner, or cashidd. at 70.

On November 1, 2016he ALJ issued a written decision finding tHlaintiff was not
disabled.R. 16-39 OnJuly 11,2017,Plaintiff's request for review by the Appeals Council was
denied, making the ALJ’s decision the final decision of the Commissioner:7RThis action
followed.

B. ALJ Decision

On November 1, 2016the ALJ issued an unfavorable decisidR. 18-32. At step one,
the ALJ determined that Plaintiff had not engaged in substantial gainful asiivgyher alleged
onset date. R. 21At step two, the ALJ foun@laintiff suffered fronthe severe impairments of
fibromyalgia, postural orthostaticdiaycardia syndrom@OTS) arthritis of the right hand, and
affective disorderld. At step three, the ALJ determined that Plaintiff did not have an
impairment or combination of impairments that met or medical equaled the severityafftbae
listed impairments in 20 C.F.R. Part 404, Subpart P, Appendix 1 (20 C.F.R. 404.1520(d),
404.1525, 404.1526)d. at 2. The ALJ then found that Plaintiff had no restrictions in her
activities of daily living, mild difficulties in social functioning, moderate difficulti@s
concentration, persistence or pace, and no episodes of decompeihdadito?324.

Before step four, the ALJ found th&tlaintiff had the residual functional capacity
(“RFC”) to perform work at ssedentaryexertional level as defined in 20FCR. 404.1567 (g
except for the following limitationsshe could not climb ladders, ropes or scaffolds; she could
only occasionally climb ramps and stairs, balance, stoop, kneel, crouch andstraveould
occasionally reach overhead, as well as freduémindle and finger with the dominant arm. She

should avoid concentrated exposure to extreme heat or humidity and workplace hazards, such a



use of moving machinery and unprotected heigl8ke is further limited to low stress work,
defined as occasional decisioraking and occasional changes in the work setfig24. At
step four, the ALJ concluded thataintiff was capable of performing her past relevant work as
an automotive title cl&/inventory clerk Id. at 30. The ALJ also found that Plaintiff could
perform work as a receptionist or reservation clédkat 32. Because Plaintiff could perform
past relevant work, the ALJ did not have to continue on to step five. Based dat#riwination,
the ALJ found that Plaintiff was not disabled under the Adt.at 33.
1. DISCUSSION

A reviewing court may enter judgment “affirming, modifying, or reversirggdbcision
of the [Commissioner], with or without remanding the cause for a rehearing.” 4€.l8S
405(g). If supported by substantial evidence, the Commissioner's factuahgBndire
conclusive. Id. Substantial evidence exists if there is enough evidence that would allow a
reasonable mind to determine that the decision’s conclusion is support&ideardson v.
Perales, 402 U.S. 389, 39801 (1971). Accordingly, the reviewing court cannot displace the
decision by reconsidering facts or evidence, or by making independent -credibility
determinations Elder v. Astrue, 529 F.3d 408, 413 (7th Cir. 2008).

However, the Seventh Circuit has emphasized that review is not merdipex siamp.
Scott v. Barnhart, 297 F.3d 589, 593 (7th Cir. 2002) (a “mere scintilla” is not substantial
evidence). A reviewing court must conduct a critical review of the evidenceslafoming the
Commissioner’s decisionEichstadt v. Astrue, 534 F.3d 663, 665 (7th Cir. 2008). Even when
adequate record evidence exists to support the Commissioner’s decision, toa déltisot be
affirmed if the Commissioner does not build an accurate and logical brmgelie evidence to

the conclusion.Berger v. Astrue, 516 F.3d 539, 544 (7th Cir. 2008). Moreover, federal courts



cannot build the logical bridge on behalf of the AlSke Mason v. Colvin, No. 13 C 2993, 2014
U.S. Dist. LEXIS 152938, at *19 (N.D. lll. Oct. 29, 2014).

On appeal, Plaintiff argudbat reversal or remand is appropritdetwo reasons. First,
Plaintiff argues thathe ALJ failed to properly apply the treating physician fufer three
opinions given by Plaintiff's primary care physicigdecond, Plaintiff allegethat the ALJ's
RFC is unsupported by substantial evidence and fails to account for Plaintiffisefatig
A. Treating Physician Rule

Plaintiff argues that the ALJ failed to properly apply the treapihgsician rule in
analyzing three separate opinions from Plaintiff's treating physida. Suheil Barakat, M.D.
Dr. Barakat issued three medical opinions for Plaintiff, one in 2011, one in 2014, and one in
2016. R. 469, 562, 66d65. In April of 2011, Dr. Barakat wrote an opinion letter stating that
Plaintiff had a medical condition which caused extreme fatigliat 469. He further opined that
Plaintiff could not work more than four days per wekk.In December of 2014, Dr. Barakat
issued a second opinion letter, stating that Plaintiff was diagnosed with POES.562. He
opined that shehronically feels tired and wkand needs to rest during the day.He further
opined that ke experiencedsymptoms includingdizziness, fainting, headache, sweaty,
shakiness, nausea, poor concentration, memory problems, sense of anxiety, aoairicinestie
worse by standing due to her POTS, and that these symptoms “interfere withifoengee

and make her duties inefficientd.

2The Court recognizes that this rule is more accurately termed the "treatirges rule," but will use the
more familiar "treatingphysician rule" terminology. For a thorough discussion of the treptiggician
rule, see JohnstonEvery Picture Tellsa Sory: A Visual Guide to Evaluating Opinion Evidence in Social
Security Appeals, The Circuit Rider, 28 (April 2016); Johnstdunderstanding the Treating Physician

Rule in the Seventh Circuit: Good Luck!, The Circuit Rider, 29 (November 2015Jhe regulabn
establishing this rule was amended on January 18, 2017, and became effectivelp2a2017.
https://www.ssa.gov/disability/professionals/bluebook/revisioiess.html. Good riddance!
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In March of 2016, Dr. Barakat completed a physical medical source statement.-R. 664
665. In this medical source statement, Dr. Barakat opined that PlaintifT$ B@nmptoms were
severe enough to frequently intederith her ability to perform simple worelated tasksld.
He opined that Plaintiff would need to recline or lie down during a typical work day outside of
the normal breakdd. He further opined that she could only sit for a total of one hour during an
eight hour work day, and that she could not stand/walk for even an hour in an eight haodr day.
Dr. Barakat thempined that Plaintiff would need unscheduled thirty minute breaks diaile
further opined that she could frequently lift or carry less than ten pounds, but stieoohul
occasionally lift or carry ten pounds and could never lift or carry anythiagidreld. Dr.
Barakat next opined that Plaintiff could only use her handsl#86 of the workday, her fingers
for 24% of the workday, and reach overhead 36% of the workdalyinally, he opined that she
would miss more than four days a morith.at 665.

Plaintiff asserts that the ALJ erred applying the treapihgsician rulefor all three
opinions from Dr. Barakat. Specifically, Plaintiff contends that the ALJddteproperly follow
the two step process for deciding what weight to afford a treating physician, andethetJ]
failed to discuss the checklist of factossligted in 20 C.F.R. § 404.15@7.

Plaintiff is generally correct. Remand is required. The ALJ conflated tire pnbcess
into a few sentences that only addressed a brief amalgam of consistency anthsilippoR.
27. And even that discussion was based on cipecked evidence that failed to address
considerable contrary evidence.

As an initial matterthe ALJ properly gave Dr. Barkat’'s initial 2011 opinion limited
weight. R. at 26. Dr. Barakat stated in his 2011 opinion letter that Plaintiff weulch&ble to

work more than four days a week due to her fatigtieat 26, 273. However, Plaintiff continued



to work at a substantial gainful activity level for three years following the afede. Barakat's
letter. Id. at 26. The ALJ properly gave Dr. Barakat's opinion limited weight, as Plaintiff
continued to sustain full time work following Dr. Barakat's opinion that she could notrsusta
full time work. Dr. Barakat’s opinion does not match thelitgaf Plaintiff's situation, and the
ALJ properly gave this opinion limited weight.

Further, Dr. Barakat's 2014 opinion letter did not contain any functional limitatiads, a
therefore it was not a “medical opinion” under the social security regulationst $62; 20
C.F.R. § 404.1527(6)) (“Medical opinions are statements from acceptable medical sources that
reflect judgments about the nature and severity of your impairment(sidimg your symptoms,
diagnosis and prognosis, what you can still do despite impairment(s), and y®icaploy
mental restrictions.”)The 2014 opinion only stated that Plaintiff suffered from POTS, which
resulted in a variety of symptoms. R. at 562. Dr. Barakat then opined that Preadtifinost of
these symptoms whidhterfere with her performance and make her duties inefficiéwtThis
opinion listed nothing more than a diagnosis and symptoms, but offered no insight into
functional limitations severity,or prognosis, and therefore is not a medical opinion under th
regulationsThe ALJ does not have to assess the weight of a letter that does not noegeriae
to be a medical opinion. A list of symptoms and a statement that Plaintiff has “most” of the
symptoms, without any discussion of the limitations Plaihi@$ due to those symptoms, is not
considered a medical opinion.

The 2016 opinion is the only opinion by Dr. Barakat, therefore, that warrants review.
Plaintiff contends that the ALJ erred in analyzing Dr. Barakat's opinion bpdaib follow the
two dep treatingphysician rule as laid out by this Court Booth v. Colvin, 2016 U.S. Dist.

LEXIS 82754 at *8 (N.D. Ill. 2016).In Booth, this Court found that the ALJ erred by failing to



support a two step process in analyzing the opinion of a trepliggician. First, a treating
physician’s opinion is entitled to controlling weight if it is “wslipported by medically
acceptable clinical and laboratory diagnostic techniques” and if it is “nohsrstent with the

other substantial evidence in [thelse.”20 C.F.R. § 404.1527(c). If thRl.J determines that the
opinion is not entitled to controlling weight, the ALJ must proceed to the second step and use a
checklist of factors to determine what weight it should be givss v. Astrue, 555 F.3d 556,

562 (7th Cir. 2009)Plaintiff asserts that the ALJ failed to complete the first step of the treating
physician rule, which requires its own analysis.

The two stefprocess is clear: first, the ALJ must determine whether the opinion deserves
controlling weght (which is decided by whether it is supported by the record); and second, the
ALJ must discuss and analyze the checklist ICZR. § 404.1527(c)n Booth, the ALJ’s only
analysis stated that “[t]his evidence is inconsistent with [the doctor’s] grithiat the claimant
was poor or marked in every aref functioning. Therefore, the undersigned gives no weight to
[his] opinion.” Booth, 2016 U.S. Dist. LEXIS 82754 at *12. This Court found that the ALJ’s two
sentences regarding an opinion did not constitute an “explicit analysis of eithestliparts to
Step One, or the six checklist factors required by Step Twlodt *13. In the present casthe
ALJ providesan analysis that dseoffer anexplicit analysis at Step One. However, the Court
finds that the ALImpermissibly cherrpicked evidence at Step One, and stred in failing to
provide a propeanalysis at Step Two.

The first portion of Step One requires the ALJ to decide whether or not the opinion
warrants controlling weigh20 C.F.R. 8 404.1527(cHere, the ALJexplicitly stated that he
gave Dr. Barakat's 2016 opinion “partial, but not controlling weight.” R. at 27. ThetAén

went through the second portion of Step One, which requires that the ALJ discuss wWieether t



opinion is well supported by the medical evidence and not inconsistent with the othantsalbst
evidence in the cas20 C.F.R. § 404.1527(c). In this case, the ALJ first found that the opinion
was “unsipported by the record as a whole” and “inconsistent with contemporaneous treatment
notes.” R. at 27. The ALJ then cites to multiple exhibits, finding that Dr. Baraka#ttent
notes do not document the severe limitations he gives iopimgon, and, to the contrary, show
that Plaintiff's impairments were stable and controlled with medicaltthihe ALJ also points

to Plaintiff's ownstatementsfinding that Plaintiff did not claim limitations as severe as those set
forth by Dr. Baraka Id. This is an explicit analysis at Step Ohkwever,the analysis itself is
flawed. While the ALJ points to a treatment note from Dr. Barakat that indicates Plaintiff's
POTS and depression/anxiety were stable and controlled with medication re#meent notes
indicate continued symptoms from her POTS. Plaintiff continued to report feskag and
tired, and Dr. Barakat found her to be dehydrated and requiring IV fluids. R. 567, 573, 575, 579
80. 582, 5886. Plaintiff also continued to report pain and joint stiffnédsat 569. Dr. Barakat
also found in July of 2014, that even after Plaintiff stopped working, she continued te d&qui
fluids “every month or [two].”ld. at 586. Dr. Barakat also noted that the IV fluids offered
Plaintiff only temprary relief, and that Plaintiff would end up feeling weak and tired due to her
POTSas time wore ond. Dr. Barakat also opined that Plaintiff would be unable to perform the
duties of her regular occupation at that tite. The ALJ impermissibly chosene treatment
note to discredit Dr. Barakat’s opinion without discussing the large number of éreatotes

that were consistent with the opiniddenton v. Astrue, 596 F.3d 419, 425 (7th Cir. 2010) (“An
ALJ has the obligation to consider all relevant mablevidence and cannot simply chepigk

facts that support a finding of natisability while ignoring evidence that points to a disability

10



finding.” (citing Myles v. Astrue, 582 F.3d 672, 676 (7th Cir. 2009)herefore, the ALJ erred at
Step One in determining whether Dr. Barakat's opinion deserved controllingtweig

The ALJ further erred in her Step Two analysis. Step Two of the treatirsiciamyrule
requires the ALJ to look to a list of factors to determine what weight to give an opih@inisT
of factors includeghe following examining relationship, treatment relationship (length and
nature of treatment relationship and frequency of examination, along with naturgtemidoé
the treatment relationship), supportability, consistency, specialization, and fatters. 20
C.F.R. 8 404.1527(c)t is clear that théALJ did not explicitly consider the checklist factors in
20 C.F.R. 8 404.1527(c). This Court takes the view that an explicit analysis of the checklist is
required under the treating physician’s rufee Duran v. Colvin, 2015 U.S. Dist. LEXIS
101352, *89 (N.D. Ill. Aug. 4, 2015).The ALJ failed to analyze&a number of the factors
required by 20 C.F.R. 8§ 404.1527(§pecifically, the ALJ failed to analyze the examining
relationship treatment relationship, argpecialization, which are criticalhe ALJ's decision
does not explicitly oevenimplicitly discuss these factors at Step Two of the treating physician
rule, and many of those factors favor Dr. Barakat.

Dr. Barakat was Plaintiff’'s primary care physici&.2627. Dr. Barakat and Plaintiff's
relationshipspannedat least 5 years, with opinions from 2011, 2014, and 2@l&t 273, 562,
664-65. Althoughthe Court did not add up the numlienes Plaintiffwas seen by Dr. Barakat,
the Court notes that Plaintiff was seen regularly from 2013 through 2016t 43033, 524,
527, 654. The ALJ does not discuss tbeg treatment relationship between Plaintiff and Dr.
Barakat, which weighs in Dr. Barakat's fawwhen discussing how much weight to give his
opinion. And while the ALJ does discuss whether Dr. Barakat’s opinion is supported by the

record, the ALJ fails to discuss the consistency of Dr. Barakat's opinibrottier opinions and
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treatment notes in theecord and impermissibly cherry picks only the evidence that discredits
Dr. Barakat's opinion.Denton, 596 F.3d at 425.

Dr. Barakat’s opinion is consistent with treatment notes from other sourdes riecbrd.
Dr. Sunita Penmatcha, M.D., found that Plaintiff suffered from fiboromyalgia, gseme diffuse
pain in her neck and upper arms, shoulder/neck and hip pain caused by prolonged $itting wi
use of phones at work, osteoarthritis in her hands, moderate and mild joint pain, ayesdgce
dry mouth. R. 378An x-ray in 2016 showed advanced osteoarthritic changes in Plaintiff's right
hand, along with deformity in her trapezium and trapezoid bddesat 636. This evidence is
consistent with Dr. Barakat's opinion regarding Plaintiff's fingering limitatioR&intiff's
Chiropractor, Dr. Trevor Tennant, D.C., stated that Plaintiff suffered from degemr disc
disease rad degenerative joint disease, which he treated with electrical stiomulat2016.1d. at
675-76. Dr. Tennant also noted Plaintiff had pain while lifting and sitting, and that she
experienced headaches and trouble sleepthcat 679.Claimant also repted an increase in
pain with prolonged sitting, and a positive Kemp'’s test indicating a diskugrotr or prolapse.
Id. at 695. These statements are consistent with Dr. Barakat’s opinion regalaimiff®
fatigue and restrictions for sitting and lifting.

As discussed in Step One, the ALJ also impermissibly cipecked evidence with
regards to whether Dr. Barakat’s opinion was supported by his own treatment notes.nbhis
only an error at Step One, but also when discussing the checklist of factap &ivst

In sum, the ALJ failed to evaluate, either implicitly or explicityi of the checklist
factors, several oivhich favored PlaintiffSee, e.g., Scott v. Astrue, 647 F.3d 734, 740 (7th Cir.
2011) (remanding:Here, many of [the checklist factors] favor crediting Dr. Taessessment:

Dr. Tateis a psychiatrist (not a psychologist), she saw [the plaintiff] on a monthiy, laed the
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treatment relationship lastddr over a year. It is not apparent that the ALJ considered any of
these factors.”). This failure is a growfdr remand Campbell v. Astrue, 627 F.3d 299, 308 (7th
Cir. 2010) (“Here, the ALJ’'s decision indicates that she considered opinion evidence in
accordance with 88 404.1527 and 416.927. However, the decision does not explicitly address the
checklist of factors as applied to the medical opinion evidence.”).

In light of the above, the Court findsattha remand is warranted. Because this case will be
remanded, and because the issue of the treating physician’s opinion is fundather@aurt
finds it unnecessary to address the remaining arguments.

[11. CONCLUSION

For the reasons stated in this opinion, Plaintiffstion for summary judgmefiDkt. 12]

is granted and the Commissioner’s motion [1g denied The case is remanded for further

consideration.

Dated:January 29, 2019 By: & g: %
lain D. Johnston

United States Magistrate Judge
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