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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

ZenlL., )
)
Plaintiff, )
)
2 ) No. 17CV 50289
) Magistrate Judge lain Johnston
Nancy A. Berryhill, Acting )

Commissioner of Social Security,

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

This appeal should never have been filed. It borders on frivolous. Currently, the Western
Division of the U.S. District Court for the Northern District of lllinois is oneéhef busiest courts
in the country. And Social Security appeals now comprise about a quarter of the &etl doc
This Court should not be burdened — and other litigants awaiting rulings shoulddedayed-
by appeals that fundamentally lack merit. This Court has previously warnedtdiiag
meritless Social Security appealdartinezv. Colvin, No. 12 CV 50016, 2014 U.S. Dist. LEXIS
41754, *28-29 (N.D. lll. Mar. 28, 2014). And today it does so again. The Court anticipates all
counsel will use their best professional judgment before filing and litigabo@glSSecurity
appeals. This Court had previously counseled the government to more carefultge dnabe
cases it chose to litigat&oelling v. Colvin, No. 14 CV 50018, 2015 U.S. Dist. LEXIS 140754,
*21,n. 6 (N.D. Ill. Oct. 16, 2015). Because of the number of voluntary remands, it appears the
government received the message. The Court hopes that claimants’ counsel ddisolaewe

following analysis makes plain why this appeal should never have been filetigatddi.
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Plaintiff moved tothe United StateBom Myanmar becoming a legal permanent resident
in 2010. $¢1ce arriving in thiscountry, she has not worked for p&ler native language is
Burmeseandshecan only speak or understand English “a little bit.” R. 33. In 2015, she applied
for Title XVI benefits alleging she was disabléde to a longxistingleft hand injury and
dizzinesdrom a brain angiomahe adminigrative law judge ruled that plaintiff waspable of
doing light work.Plaintiff does not challenge the finditigather dizziness was natbarrier to
working. The case thusnly concerns the hand injuriylaintiff argues that the ALJ minimized
herhandlimitations primarilyby wronglyconcludng thata 2016 surgery corrected most of her
problems. Plaintifalso argues that the Appeals Council erred in not rematiiencasdased on
photographs, taken after the ALJ’s decision, allegedly showinghthdiand waso obviously
disfigured that anyone would conclude that she could not work.

BACKGROUND

The left hand problem began sometime in 26G04intiff underwent a number of
surgeries over the ensuing years (including a 2005 surgery in Myanmar and a 20G8isurger
neighboring Indiaito correct the problenBut despite the surgeries, plaintdbntinued to have
deformity, pain, swellingmassand limitatiors in someof herfingers.

After moving to the United States, plaintdfd not seek any treatment for her hand until
January 2016 when she begaeingDr. Edric Schwartzin Rockford.Over the course of several
visits, Dr. Schwartz examineplaintiff, performed a biopsy, took rays,ordered an MRland
then recommended surgery, whighs perforred on March 15, 2016. Plaintiff returned to Dr.
Schwartz’s office for a series of folleup visits. In the last visipn May 16, 2016plaintiff
reported that her symptoms had “significantly improvaad that she was “pleased with the

results.” R. 343. These notes state that plaintiff reesased tevork “[flull duty, no



restrictions.”ld. No further visits or treatments were scheduldtese notes were signed by
Cory Belnap, a physician’s assistantjo attended the surgery and assisted Dr. Schwartz in
plaintiff's treatmentThesenotes—angbarticularly the statemetttereinthat plaintiff hadno
work restrictions—are the key piece of evidenttee ALJrelied on*

Another prominent piece of evidenadheita more equivocal ongjas thereport from
Dr. Ramchandanitheconsultative examer. He examineglaintiff in June 2015. Botbkides
claim thatpars of this report support their positioRather thamproviding a shorthand summary,
the Court will quote the relevant findings, which are the following:

PHYSICAL EXAMINATION: [] She is lefthanded with a grip of 4/5 on the right
and 3/5 on the left. She is able to make a fist, pick up objects, open and close the
door, oppose the thumb to fingers, and flip pages bilaterally, though in a clumsy
fashion and with effort on the left.

* * *

CNS EXAMINATION: [] Motor System: Power is 5/5 with normal tone and
muscle mass in all 4 extremities except the left wrist where power is 3+ to 4/5,
reduced tone at the left wrist, slight wasting of left hypothenar eminence. The lef
forearm is smaller than the right by 3/4”. Sensory system: Intact to é&machin
prick in all 4 extremities.

IMPRESSION:
1. Postsurgical deformies of left 4th and 5th fingers.
2. Lateral epicondylitis of right elbow.
3. Vertigo secondary to cavernous angioma of mid brain and right
paramedian pons.
4. Hepatitis C.

R. 296-97.

! One lurking question is whether this opinion came just from Cory Belnamhysician’s assistant who signed the
notes, or whiher it wasalsoendorsed by Dr. Schwartz whose name is on the report. At the hearintiffislain
counsel referred tiv as the doctor’s opinion. In the ALJ’s decision, he referrétds Belnap’s opinion, ado the
parties in their briefdHowever, negher side has argued that analysis should differ depending on the precise
authorship of the opinion. Given these uncertainties, the Court vél tethe opinion akeing that ofDr.

Schwartz’s office.”



The third source ahedicalinformation about plaintiff's handre medicatecords from
India covering plaintiff's treatment thera 2008. Ex. 1FIn her briefs, plaintiff refers ta few
findings from these record®verall, the medical recol@t 393 pagesis relatively thin
compared to the typical caaad een smaller when confined to the handdenceThelndia
records are 34 pages; the Ramchandani report is 7 pages; &uihtrartz records are 40 pades.

In September 2016, administrative hearingzasheld Plaintiff's counsel gave the
following opening statement:

ATTY: Briefly. The records from Rockford Orthopedic indicate that the doctor

told Ms. Luan that she has no restrictions with the left hautdf she’ll hold up

the hand for you now, you can see that her fingers are perryacentracted.

R. 31 (emphasis added). This statement, though short, nonetlistédesl the case down tavo
basic competing evidentiary argumerdses that are stillrpsent in this appeal.

At the hearingplaintiff testified through a videoconferencing system and with the
assistance of an interpreter. Several tich@&sng the hearing plaintiff was asked to show her
hand for the ALJ to se@heALJ initially identified plaintiff's pinky and ring fingers (the fourth
and fifth fingers)as the affected fingerbut plaintiff added that her middle finger (the third one)
was also affectedPlaintiff testified that she couldot do “anything”at allwith her left hand, and
stated that the most recent surgery had made her symptansis R. 34, 38She also claimed
thatDr. Schwartz told her that she could not have any more surgeries beta@seaining
problems with the hand “cannot be fixetd” At the end of the hearingounsel asked to give a
closing statemenh which she again returned to the opinion from &zhwartz’s office

| would just like to say that if you intend on giving Dr. Schwartz’s statematit, th

there are not restrictiomgith the left hand, controlling weight, | would ask that you

give us time to try to clarify that statement with the doctor because I firmly believe
that he meant that there were no restrictions from the surgery, not—I don’t think he

2 There aralso the State agency opinighsit reither side has relied on them in angterial way.
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was speaking to anything that he didn’t try to correct with the surgery. | think the
surgery was just to remove a mass in the hand.

R. 45. The ALJ gave plaintiff two weelksd offered even more time if need€ibunsel
indicated that two weeks would be sufficient, although she noted that “we’ve had sommproble
[communicating] with [Dr. Schwartz’s office] in the pasid:

Althoughseveral attempt&ere made to get an updated opinion, no such opinion was
obtained. It does not appear that counsel informed the ALJ of thi©fdanuary 27, 2017, ¢h
ALJ issued an eight-page rulinghe ALJ gave “substantial weight” to the opinion from Dr.
Schwartz’s officeThus, ounsel’'s fear at the hearing that this opinion would be given
controlling weightessentiall)came true. In addition twrediting the medial opinion, the ALJ
also found that the March 2016 surgery had “demonstrably” and significantly improved the
plaintiff's hand functioning. R. 17. The ALJ also noted that plaintiff herself had repatrtbe
last visit with Dr. Schwartz that the surgery resulted in “significant improvenaewt'that tests
conducted at that visit showed that she had, among other things, “normal strength anyd sens
function,” although she did have “some diminished range of métidnThe ALJ noted thabr.
Ramchandani’s observations indicated that plaintiff could use her hand to a greatethen
she claimed.The ALJ also noted that these observations were made before the dakgery.

Plaintiff filed an appeal to the Appeals Counbilher letter brief, she enclosed
photographs of her harldat were taken after the ALJ’s decisidie appeal was denied, and
plaintiff then appealed to this Court. On January 31, 2018, the Appeals Council wroteta lette
plaintiff stating that it “now” had receed thenew photographs and that it found no reason to
change its previous denial. On February 5, 2018, plaintiff added the letter and photographs to the
record in this CourfThere ardive black and white photographs of plaintiff's hand from various

angles. A month later, when plaintiff submittéter opening summary judgment brief, she



included a supplement with a new set of photographs that were descrilbattasquality
versions”of the earliephotographs. Dkt. #15 at £2.
DISCUSSION

Although plaintiff raises a number of arguments for remand, ¢dheipe grouped into
threeprimarycontentionsFirst,the ALJ engaged in cherrypicking describing the medical
evidence Secondthe ALJ failed taconsider counsel’s argument at the hearing that the opinion
from Dr. Schwartz’s officevas more limited than it seaaon its faceThird, the Appeals
Council erred in not remanding based on the new photographs. The Court is not persuaded that
these arguments prale a basis for secorgliessng the ALJ’s decision.

Plaintiff's cherrypickingargumensuffers fromseverallaws thatcommonlybesetsuch
arguments. One thatplaintiff engages in her own form of cherrypickifigh citeoneexample,
plaintiff criticizesthe ALJ for not including inthesummary of Dr. Rmchawdani’s findingsthat
plaintiff had“wastingof the left typothenar eminence.” Dkt. #15 at 6. This is true, but plaintiff's
description is selective in the other direction. Plaintiff left out that Bmé&handani referred to
this wasting as beingnly “slight” and did not list this in the concluding “Impression” section. R.
296. Another problem ithat plaintiff engages in doctor playing by extracting technical findings
and then using them to suggest larger diagnostic conclusionexampleshenotes that
January 2016 MRI report includdde terms “lesion” and “hemangioma” and then argues that
they“likely indicate some vascular issues in the fingers.” Dkt. #17 at 1 (emphasis ddded).
not that plaintiff's speculations are necessarily wrong, but that they aredtd aedoctor’s
opinion or diagnosis. This leads to the biggest weakness in her cherrypicking argunmants whi

that it relies on findings from before the March 2016 surgery. As noted ghewl.J viewed

% It appears that the new photographs are the same ones as before except thatrttwyaawith better quality
copying.The earlier photgrapts are fuzzyith a number of dark patches making them harsetclearly

6



that surgery as a pivotal point in the chronoldgyplied in this finding is that the earlier medical
evidence wasssentially irelevant® Finally, as the Government argues, the cherrypicking
examples cited by plaiiff were closer to articulation errors rather than substantive
misunderstanding®laintiff’'s main gripe is that the ALJ referred several timethéhand
problem as being a contracture of the 4th and 5th fingers, \placttiff believes misleadingly
omitted that the 3rd finger was also affected and that there was swelling and mddgionao
contracturelt is not clear that the ALJ was making a substantive distinction, as opposed to using
a shorthand phrase to describe the general problem. Moreovehrése used by the ALJ was
the same basiegne used bpr. RamchandanR. 297 (“Postsurgical deformities of left 4th and
5th fingers.”). And plaintiff's counsel also usadimilar phrasingn her letterbriefs to the ALJ
and Appeals Councitee R. 240 (“At some point, the claimant had surgery on the hand in
Burma (we do not have accdsshose records) and the claimant ultimately was left with
permanent problems with the handmely flexion deformities in the fourth and fifth metatarsals
and ring fingers.”) (emphasis added); R. 135 (same).

Plaintiff’'s second argumeid more on point in that addresses the key piece of evidence
relied on by théALJ. This is theopinionfrom Dr. Schwartz’s officePlaintiff faults the ALJ for
failing to “acknowledge” the argument counsel made at the heanagely,thatcounsel
“firmly believe[d]” that the Schwartppinion wadimited to only the aspects of plaintiff's hand
problem that were fixed by the surgery and did not addthes aspects that wenet fixed by
the surgery. Dkt.#15-9; R. 45hismain problem with this theory is that it is speculative. At the
hearing, counsel implicitly recognized this weakness vdmenaskethe ALJfor permission to

submit an updated opinion from Dr. Schwartz teatld “clarify” her theory and resolve the

* It is worth noting that, wheBr. Schwartz first saw plaintiff in January 20h& declared that plaintiff's old
medical records “essentially providé no useful information.” R. 370.
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alleged ambiguityBut the simple fact remairscounselas unable to gehis clarification
despite making multiple requedts one It is not clear why Dr. Schwar&office refused to
provide onePerhaps thy weretoo busy, but another possiblewrd reasonablend most
likely—inference is that they did not believe that the earlier opinion nexalettcation.
Plaintiff's theory about thallegedly limitedscope of the opinion is not supported by any
contextual statemesifrom the treatment recordshe notes from the last visit indicate that
plaintiff believed thather surgery resulted in “significant improvementrhis statement flatly
contradictsher later hearing testimony that the surgeoysened her hand problems. In suthe
Court cannot fault the ALJ for not explicitly addressing counsel’s theory that¢desal opinion
should have been construed in a manner contrary to its plain language, which wagtifat pla
could return to work with no restrictions. Obviously, the Court and the ALJ cannot ignore
evidence simply because it is devastating to plaintiff's case, and plaictiffinsel should know
this. Poremba v. Colvin, No. 11 CV 50091, 2014 U.S. Dist. LEXIS 73, *49 (N.D. lll. Jan. 2,
2014);seeLiar, Liar https://www.imdb.com/title/tt0119528/characters/nm0076251.

This leads telaintiff's third and somewhat novafgumentelating to the photographs
submittedo the Appeals Council. Plaintiff asserts that these photographs demonstrate that her
hand was (in her words) “severely and obvioussfigured.” Dkt. #15 at 1(Essentially, this is
an eyeball test.|Rintiff is asserting tha&ny persorflayperson or doctor), after viewing these
photographs, would conclude that she couldusether lefhand to do light work. The
implicationis that a photograph can trump the other medical evidence and opiriss a

type of aresipsa loquitur argument.At the outset, the argument is silly because it strangely

® The only complaints she made at this visit were that she had some pairiilges during the cold weather and
when her hand was touched or bumped. R. 342.

® The specific occupations identified by the vocational expert were housekeapieer andsmallparts assembler.
It also should be noted that plaintiff's left hand was her dominant hand.
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presumes that photographs of the hand are more probative than the video image of the hand that
the ALJ observed at the hearing. Whether by photographs or video conferencinig] gsenA

plaintiff's hand. Why the former would be more probative is left unsaid, probakdyibec

nothing could b said. Additionally, the Court is not persuadedit for two primaryreasons.

First, as a procedural matter, plainfdtes the obvious question of why counsel did not
submit the evidence earliefTheinitial black and white photographevesubmittel only after
the ALJ’s decisionand the better color photogtess weresubmittedonly after the Appeals
Council’s decisionln each instance, plaintiff came forward wikiis evidenceonly after
receiving amdverse decision. This raises a concern about sandbaBtandiff has explained
that the photographs were not submitted edogmause counsel believed thiie ALJ could
presumably see plaintiff's hand on the video screen at the hearing.” Dkt. #15 at 12 (emphasis
added). Buplaintiff offers no evidence to support the implied argument that there are grounds to
now doubt the assumption that the ALJ could adequately see plaintiff's hand through the
videoconferencing system. Plaintiff held up her hand twice during the hearingual vis
inspection. The AL@ave nandication that he was having trouble viewing plaintiff's hand, and
counsel likewise did not raisgnydoubts about whether #wiewing processvas adequatdt is
thus not clear that thmurrentphotographs would provide the ALJ witlddferent ormaterially
better “picture” than the one he saw through the videoconferencing.

Second, on a more substantive lep#jntiff's argumentby-picture raises a number of
concernsone of which is whether it improperly requires the ALJ (as well as this Court) to
engage in an awkward layperson analysi&rEaccepting plaintif§ premise that her hand is
generally‘disfigured,” this does not answer tlspecificquestion of whether she woustlll able

to do certain work tasks withithhand. Even rare precisely, the issue is whether an ALJ could



rely on this type of evidence to essentially to overrule{deastaise doubts about) the opinion
of a treating physician. Plaintiff has not cited to case law authorizing gesofyapproach. It is
important to remember thBrr. Schwarz and Cory Belnap saw plaintiff multiple times,
performed strength and flexibility tests, aegiewedx-rays andviRIs, among other things. In
short, no one could question that tlggwg many upclose “pictures” of plaintiff's handlheir
opinion was based on all of the evidence—visual and otherwise. It is hard to believeythat the
would change their opinion basedthese nevphotographs And finally, ultimately, the
argument is meritless. A slightly deformed hand does not result in a disabdityg. Indeed,
tellingly, a missing arm- even the dominant arm — does 18e Jensen v. Colvin No. 10 CV
50312, 2013 U.S. Dist. LEXIS 13542, *31-32 (N.D. Ill. Sept. 22, 2013) (possessing only one
arm, even a non-dominant arm, does not by itself make a person disainhgd)ones v.
Shalala, 10 F. 3d 522, 526 (7th Cir. 1993) (“Claimants with the use of only one arm are not
automatically entitled to disability benefits.'§o, if missing an entire dominant arm does not
necessarily result in a disability finding, a slightly deformed hand anteof a functioning arm
will not. For all these reasons, the Court finds that plaintiff's photographs, even putting aside
their late submission, cannot be used to support a remand given that the ALJ relied on the
opinion of a treating physician and that, as discussed aplawetiff has not raised sufficient
evidence to question the ALJ’s reliance on that opinion.
CONCLUSION

For all the above reasons, plaintiff's motion for summary judgment is denied, the

Government’s motion is granted, and the ALJ’s decision is affirmed.

Date: Januarg9, 2019 By: \XK—/

lain D. Johnston =
United States Magistrate Judge
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