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INTHE UNITED STATESDISTRICT COURT FOR THE
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

John Birch, 867235, )
)
Petitioner, ) Case No: 18 C 50072
)
V. )

) Judge Philip G. Reinhard
Gregg Scott, Director, Rushville Treatment )

and Detention Facility, )
)
Respondent. )
ORDER

For the following reasons, petitioner’s 28 WLS§ 2254 petition [1] is denied. The court
declines to issue a certidte of appealability. This matter is terminated.

STATEMENT-OPINION

On February 26, 2018, petitioner John Bifitdd a 28 U.S.C. § 2254 petition challenging
his state court judgment of convictioBee [1]. Respondent filed an answer to the petition on
May 23, 2018 [8], following the filing of the stateurt record [7]. Petitioner filed a reply on
June 22, 2018See [9]. These matters are now ripe the court’s review. The court will first
discuss the relevant factual and procedoaakground before analyzjrpetitioner’s various
claims.

|. Factual and Procedural History.
The following facts and procedural hist are drawn from the state recotgee [7].*
On December 7, 2005, a DeKalb County, dimistate court judge found probable cause

to believe petitioner to be a sexuallplnt person pursuant to 725 ILCS 207/5(f\t
petitioner’s jury trial, held November 13 and 14, 261Be state called two psychologists to

1“In a proceeding instituted by an application for @ wf habeas corpus by a person in custody pursuant
to the judgment of a State court, a determinadioa factual issue made by a State court shall be
presumed to be correct. The applicant shall have the burden of rebutting the presumption of correctness
by clear and convincing evidence.” 28 U.S.C. § 2254(¢e)(1).

2 Sexually violent person’ means a person who hesrnbconvicted of a sexually violent offense, has
been adjudicated delinquent for a sexually violent offense, or has been found not guilty of a sexually
violent offense by reason of insanity and who isg#aous because he or she suffers from a mental
disorder that makes it substantially probable thatperson will engage in acts of sexual violence.” 725
ILCS 207/5(f).

3 Previously, o September 25, 2013, at the first trial, theuitrcourt declared a mistrial due to concerns
regarding the health of petitioner’'s expert.
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testify as to their opinions regarding a findwfgpetitioner as a sexlyaviolent person - Dr.

John Arroyo, a clinical and foreiegpsychologist with Wexford ehlth Sources, and Dr. Richard
Travis, a licensed clinical psyclogist and sexually violent perss evaluator for the state of
lllinois. The doctors testified they reviewddcuments related to petitioner including, among
other things, police reports, victim statemeatsd medical and mentaéalth records and
evaluations. They individualiynterviewed petitioneand authored reports on their findings.
They testified petitionenad previously been convicted of attempt aggravated criminal sexual
assault, aggravated criminal sexual abuse aagded unlawful restraingnd resisting a peace
officer. In that case, the facts revealedtpater approached a woman entering her apartment
and held a knife to her throat. He forced Iheinind some bushes, putadtape over her mouth
and eyes and taped her arms behind her badkioRer sexually assaulted this victim until he
heard a car coming and attempted to move hee vidiim resisted so he picked her up and was
crossing the street with her when a car stoppedhen dropped her the street and ran.
Petitioner received 30 years’ incarceration ia llinois Department of Corrections for these
crimes.

In a previous case, petitioner pled gutltyhome invasion and received 15 years’
incarceration. In that case, petitioner followedaman from a gas station, broke into her home,
lunged at her with a screwdrivémocked her to the floor, and pulled off her sweater. He then
sexually assaulted her and forced her to perfoahsax on him. In another case, petitioner was
charged with, but not convicted, @iggravated assault. In tlease, petitioner approached a
woman on a college campus, told her she was aeayasked her if she ever considered having
sex with a stranger. The woman became frigltepelled for help and ran away. In an out-of-
state incident, considered by both doctors ttske&ually motivated,” pétioner was convicted of
burglary and robbery. In thaase, among other crimes, petitioner broke into a woman’s
apartment, grabbed her and dragged her taleoben and forced her to masturbate him.
Petitioner told Dr. Arroyo thate operated under fantasiegabbing and raping women. Dr.
Arroyo testified petitioner told him he had bestalking women and masbating in public and
that he was “turned on” by the violence. sBd on their review of petitioner’s history and
testing, as well as their interviews with petitignrs. Arroyo and Travis diagnosed petitioner,
who is now by the court’s calculation 57 years old, with meditairders related to sexual
deviancy that predispose him to engage in etctexual violence anahti-social personality
disorder. Dr. Travis also diagnosed petitioner with bipolar disofdes. Arroyo and Travis
each testified that petitioner is substantially probable to engage in future acts of sexual violence.
In their opinions, petitioner met theiteria for a sexually violent person.

At trial, petitioner presented Dr. Philip Reididiehis defense. Aftea review of records
and interviews with petitioner, Dr. Reidda d@ged petitioner with an unspecified personality
disorder and bipolar disorder. He testifiedtttvhile petitioner did meet the criteria for a
condition that would predispose figiner to engage in acts séxual violence, Dr. Reidda did
not think it was “substantially probable” that petitér would act out sexually in the future. Dr.
Reidda further testified that he did not beégetitioner met the criterias a sexually violent
person. Petitioner also testdiat trial in his own behalf.



The jury found petitioner to be a sexuallglent person. He was ordered committed to
the custody of the lllinois Depanent of Human Services, Ruslle Treatment and Detention
Facility.

A. Direct Appeal to thelllinois Appellate Court.

Petitioner appealed his contion as a sexually violent pn. On direct appeal,
petitioner raised threiesues for review: (1) whether tbgidence was suffient to support the
jury’s verdict where there was no evidence patigrr “lacked volitional antrol”; (2) whether the
trial court erred in allowing #htestimony of Drs. Arroyo and dvis; and (3) wather the court
erred in ordering petitioner committeddacsecure institutional setting.

On August 3, 2016, the appellate court aféchpetitioner’s conviadn. The court found
that “lack of volitional control” was not a garate element the state had to prove; nothing
prohibited the state from obtang two evaluations of petitionesind where the state presented
evidence that petitioner would bedanger to the community, the trial court did not abuse its
discretion in ordering petitioner committed toeggre institutional setting. Petitioner fileghra
se petition for rehearing with the appellate dpwhich was denied. Petitioner then filedra
se petition for leave to appeal the lllinois Supreme Court, argu (as he did in his petition for
rehearing), among other things st as this court can discerthjat the Illinois statutes on
sexually violent persons are unconstitutional atad tihe state failed to sufficiently prove his
status as a sexually violent person. On &maper 27, 2017, the lllinois Supreme Court denied
petitioner’s petition fofeave to appeal.

Petitioner has not filed a postraviction petition in this matter.
B. Federal Habeas Cor pus Petition.
Petitioner’'s § 2254 habeas petition presents the following claims:

(1) The lllinois Sexually ViolenPersons Commitment Act isiconstitutional as to:
(a) Section 207/15(b)(5), which agsesomeone charged under the Act is
dangerous under a “substantially mble” standard rather than a “beyond
a reasonable doubt” standard;
(b) Section 207/15(f), which allowsr the “reckless admission of
evidence”;
(©) Section 207/20, which states ffreceedings are civil in nature; and
(d) Section 207/35(b), which allows for the admissibility of evidence of
crimes without a showinof beyond a reasonable doubt;
(2) Petitioner was not shown to be damgesrbeyond a reasonable doubt (considering
length of time since prior offenses);
3) Petitioner’s request for additional expevaluations was ignored, pursuant to
Section 207/25(e); and
4) The trial court abused its power bylifay to dismiss the state’s petition with
prejudice, pursuant to Secti@07/35(f), following the September 2013
declaration of a mistrial.



1. Analysis.

28 U.S.C. § 2254 limits a federal district cosiability to grant habeas relief to state
prisoners. Relief will not be gnted unless the court determitiest a state court’s adjudication
of a claim “(1) resulted in a decision thve&s contrary to, anvolved an unreasonable
application of, clearly estabhed Federal law, as determined by the United States Supreme
Court; or (2) resulted in a destdn that was based on an unreabtsdetermination of the facts
in light of the evidence presented. . .” 28 U.§@254 (d)(1)-(2). The teeral courts review a
state court’s decision on a defetial standard of reviewGriffin v. Pierce, 622 F.3d 831, 841
(7th Cir. 2010). A federal court may not graritafaf it determines a state court applied federal
law incorrectly. Instead, a writ can only be issued if the federal court determines that a state
court’s application of federal\awas “objectively unreasonableWilliamsv. Taylor, 529 U.S.
362, 409 (2000). “The issue is not whether [thdEfal judge[] agree[s}ith the state court
decision or even whether the state court decisi@s correct. The issugwhether the decision
was unreasonably wrong under an objective standd@ydssey v. Dittmann, 877 F.3d 297, 302
(7th Cir. 2017). This is a difficult standard fnhabeas petitioner to pmwas the Seventh Circuit
has defined objectively unreasonable as ‘sitving lying well outsie the boundaries of
permissible differences of opinionMcFowler v. Jaimet, 349 F.3d 436, 447 (7th Cir. 2003).

A. State Law Claims not Cognizable.

First, respondent arguesthwo of petitioner's habeataims are not cognizable for
purposes of § 2254 habeas review: (1) petitioredasn that the state court misapplied 725 ILCS
207/25(e) by ignoring his request fadditional expert witnesses)d(2) his claim that the trial
court abused its discretion, under 725 ILCS 270/35(f), by failirisimiss the state’s petition
with prejudice after declaring a stiial in petitioner’sSeptember 2013 trial. Respondent argues
these claims are not cognizable beediey rest solely in state lavéee Estelle v. McGuire, 502
U.S. 62, 67-68 (1991) (inquiry in&tate court rulings plays nonpén federal habeas corpus
review; “...it is not the provice of a federal habeas cotor reexamine state-court
determinations on state-law questions. In condgdtiabeas review, a federal court is limited to
deciding whether a conviction viokt the Constitution, laws, or titéss of the United States.”).
See also Burrisv. Smith, 819 F.3d 1037, 1042 (7th Cir. 2016) {ptéf failed to show that his
claim in any way violated U.S. Constitution subht it would be appropriate for federal habeas
relief). Here, to the extent petitioner asks ttosirt to examine state law, his claims are not
cognizable.

B. Claim Barred as Adjudicated on the Merits.

Respondent next argues pieter’s claim that he was nehown to be dangerous beyond
a reasonable doubt is barred by Section 2254 (diipslicated on the merits in state court.

The Supreme Court has held “[a] habeagipeer meets th[e] demanding standard [of
Section 2254(d)] only when he shows tha $iate court’'s decmn was ‘so lacking in
justification that there waan error well understood and comapended in existing law beyond
any possibility for fairminded disagreementDunn v. Madison, 138 S.Ct. 9, 11 (2017) (per



curiam) (citingHarrington v. Richter, 562 U.S. 86, 103 (2011)). Additionally, in seeking federal
habeas relief where the claims were previously adjudicated on the merits by a state court,
petitioner is limited to the record that was before that state cGutten v. Pinholster, 563 U.S.
170, 180-81 (2011).

A review of the state courteerd in petitioner’s direct appereveals the appellate court
considered petitioner’'s argument that he was not proven to berdaadgeyond a reasonable
doubt. The appellate court thorolghnalyzed all the testimony gsented at petitioner’s trial,
including petitioner’'s argumeihat it would not be “substaatly probable” that he would
commit future acts of violence t&use the state’s withessesaélon acts that petitioner had
committed in the past and he had not committed any acts of sexual violence since incarceration
despite the fact that he had contact with ferstd#f members. The appellate court credited the
expert opinions of both Dr. Arroyo and Oiravis and held the jury could find beyond a
reasonable doubt the elements required to prove that petitioner is a sexually violent person.
Based on this court’s review of the state toecord, petitioner cannot show that the state
court’s ruling was “so lacking in justifican” that an “errowas well understood and
comprehended.”

This court finds petitioner’s claim that a@as not found dangerobgyond a reasonable
doubt was adjudicated on the merits and fhpgeiate court’s decisiowas not an unreasonable
determination of the facts in light of the evidempcesented in petitionergate court proceeding.
Therefore, these claims atenied as barred by § 2254(d).

C. Claims Procedurally Defaulted.

Finally, respondent contends that petiticmeonstitutional claims are procedurally
defaulted because they were notqasely briefed in state court.

Before a prisoner can bring claims to defeal court under 28 U.S.C. § 2254, the prisoner
must comply with the statutory exhaustion reguieat and present each of his claims in one full
round of review in the state courtSee 28 U.S.C. 8 2254(b)(1)(Axee also Oaks v. Pfister, 863
F.3d 723, 726 (7th Cir. 2017). Failueexhaust available remediesat least one full round of
review in state court results pmocedural default and a federaluct cannot review the merits of
the claim. Mulero v. Thompson, 668 F.3d 529, 535-36 (7th Cir. 2013ith v. McKee, 598 F.3d
374, 382 (7th Cir. 2010). In order to do so, fi@tier must present to each court the same
“operative facts and the legal principles that oargach claim” that t petitioner seeks review
of in his federal habeas petitio&ee Bolton v. Akpore, 730 F.3d 685, 695 (7th Cir. 2013). A
procedural default occurs when a state court disposes of a claim on independent and adequate
state law groundsJohnson v. Loftus, 518 F.3d 453, 455 (7th Cir. 2008)\dditionally, “[a] state
is entitled to treat as forfeited a proposition thras not presented in thghit court, in the right
way, and at the right time — as state rules defiosdltourts, ways, and times. Failure to comply
with the state’s procedural rules furnishesratependent and adequatate ground of decision
that blocks federal collateral reviewSzabo v. Walls, 313 F.3d 392, 395 (7th Cir. 2002) (citation
omitted).



Petitioner may avoid default by demongtrg both cause for and prejudice stemming
from that default, or that the denial ofie¢ will result in a migarriage of justice Murray v.
Carrier, 477 U.S. 478, 495-96 (1986). Cause ismadly established bghowing an external
impediment prevented petitioner fromepenting his claim to the state couult,at 488, and
prejudice is established by shiogy that the allegediolation was to petioner’s substantial
disadvantage “infecting his entire triaitiverror of constitutional dimensionsUnited Satesv.
Frady, 456 U.S. 152, 170 (1982). A miscarriage ofipesmay result if petitioner can show that
he is actually innocent of the offense for which he is convic®&eddney v. Pollard, 799 F.3d
889, 896 (7th Cir. 2015).

As noted above, petitioner brings various constitutional challenges to the lllinois Sexually
Violent Persons Commitment Act (725 ILCS 20®tLseq.). Petitionatid not raise these
constitutional challenges in hisggdlate brief. He did attempt to raise these federal arguments in
his petition for rehearing before the appellate cand again in hipetition for leave to appeal to
the lllinois Supreme Court, but this is insufficient. “[A]n appellant does not fully and fairly
present a federal claim to the state courts whemikes that claim for the first time in a petition
for rehearing before the statepellate court or in a petitionkdag the state supreme court to
grant him leave to appeall’ewisv. Sternes, 390 F.3d 1019, 1031 (7th Cir. 2004) (citations
omitted). Additionally, nothing in petitioner’s brief in the state court record persuades this
court that petitioner can overcome his proceddeshult. Petitioner has not demonstrated (nor
does this court find that the redossupports) a cause and prejudstamming from the default, or
that a denial of relief will result ia miscarriage of justice.

Therefore, the court finds that petitioner’s constitutional claims regarding the lllinois
Sexually Violent Persons Commitmeitt are procedurally defaulted.

D. Certificate of Appealability.

Pursuant to Rule 11(a) of the Rules Goueg 8 2254 Proceedings For the United States
District Courts, the court declines to issue difteate of appealability. A certificate may issue
only if petitioner has made a sudnstial showing of the deniaf a constitutional right. 28
U.S.C. § 2253(c)(2). The court finds that petier’s claims are notognizable, procedurally
defaulted or otherwise without merit, and tmairt does not find thdteasonable jurists could
debate whether (or, for that matter, agree) ttegt petition should haveeen resolved in a
different manner or that the issues presented adequate to deserve encouragement to proceed
further.” Peterson v. Douma, 751 F.3d 524, 528 (7th Cir. 2014) (quotations omitted). As such,
the court declines to issue a certificate of appealability. This matter is terminated.
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UnitedStateDistrict CourtJudge
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