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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS

JOHN RICHARD OSTERBRG,

Plaintiff,
No. 18 C 50082
V.
JudgeSara L. Ellis
SARAH MEYERS, MARCIA SANDERS
GRETCHEN JOHNSON, VA LEWIS,
CONNIEWELLS, and JANE DOES-5b,

— e e L e L

Defendant.

OPINION AND ORDER

Plaintiff John Richard Osterberg former detmee at the Winnebago Countgil (the
“Jail”), filed thiscivil rights action pursart to 42 U.S.C. 8§ 198®&hile detained at the Jail
Osterberglaims that Defendants Sarah Meyers, Marcia Sanders, Gretchen Johnson, Val Lewis,
Connie Wells, and Jane Does 1kBalth care providers #ie Jail violated his constitutional
rights by acting with ddtierate indifference to his medical neesjscificdly, by failing to
provide or facilitate appropriate and prompt treatnfienhis ankle and bzk. Defendants have
filed a motion for summary judgment, arguing thatéberg failed to exhaust radministrative
remedies as required by the Pridatigation Reform Act {PLRA"), 42 U.S.C. § 1997e(a)But
becaus®sterbergieed not have appealed the seemingly faverresponses to his medical
grievances and requests, the Court denies Defendants’ motion for summary judgment

BACKGROUND?
The Jailhas agrievance proadurefor detainees to present complaints about their

confinement, including eoplaints about their medical treatménfs relevant here, the

1 The facts set forth in this section are derived from the statements of facttedtyithe parties to the
extent they comport with Local Rule 56&ks well as the edbits atached theretoThey are taken in the
light most favorable t®@sterbergthe non-movant.
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grievanceprocedure required submission of a formal grievdinaaletainee deemeafforts
resolvea problem informallynadequate lt also“include[d] at least one level of appgaDoc.

54 at 15-18requiring an appeal a@ither“any findings or sanctions imposed” from October 20
through November 28, 201id. at 15-16, orof “any respose/ decisiori from November 28,
2017,until Osterberts releaseid. at 1718.

TheJail madeheinmatehandbook, which included thggievance procedure, available
on kiosks installed in #hJails pods. The kiosks allozd detainees to electronicalliefservice
requests and grievances, including grievance appé&ais kiosks hadifferent tabs for different
requestsincludinga “Discipline/Appeal” tab.Thekiosk system automatically enéetand
storal all entries and id not allow anyone within the Winnebago County Sheariffepartment
Corrections Bureau to delete any entrigbe Jailinformeddetainees about the inmate
handbook and its availability on the kiosks during the orientation process and through an
orientation video played multiple timger day in the classification pod and periodically on
televsion screens located in the other pods.

Osterbergentered the Jail on October 20, 2017, and was released on September 19, 2018.
On Octder 20,0sterberg signed an inmate receaipknowledgng thatJail officials had adsed
him of theavailability of theJai’s rules and regulations on the kiosk3ut Osterberg testified
that he was intoxicated at the time of his arrestso did not review the document. eldails
recordsalsoreflect thatOsterbergparticipated in a jail classification interviemn October 211n
November 2017, the Jafsued tabletotdetainees, including Osterberfy.detainee could
access the inmate handbook on the tablets, although Osterberg denies knowing he could do so.

Osterberg also did nogcall seeing the orientation vidptayed periodically throughout the Jail.

2 Over the course of Ostieerg’s degntion at the Jail, the grievance procedure varied sligaitlypugh
not inany material wayor purposes of resolving Bendants’ motion.
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Osterberg acknowlegs that he hagleriodic access to the kiosks but testified he had
difficulty accessig andusing them.He claimsdetaineeswly had approximately theeminutes
to submit a grievancieefore the kiosks locked the detainees @sterberg denidsnowledge of
an appeal process for medical grievanstajrg instead that hpursuechis grievances by
repeatedlyfiling medical requsts or grievances.

Indeed, Osterberg submitted a numiemedical requests and grievances. Specifically,
on October 21, 2017, Osterberg submitted medical request #577829, reporting back and ankle
pain. He received a respons®t a nurse visit had been scheduled. On October 24, in medical
grievances #578516 and 578544, Osterberg complainedreasing bek andankle painand
the needfor abrace providing information about the doctor who prescribed himdteee. He
continued to complain of pain and bruising &mel need for his brace in medical grievance
#579397 on October 2igceiving the direction to fill out a medical request for an examination.
The following day, according to Osterbesrgmended amplaint, re fell and requied
hospitalizaibn. After his discharge from the hospital, on November 21, in medical request
#585493, Osterberg reported continued back and leg problems and as&ed doctor.
Althoughhe receiveao specific response through the kiosk syst@sigrberts amended
complaint indicges that Meyers saw him the following dag$eveal months later, on February
2, 2018, Osterberg submittatedical grevance #605718, reporting continued pain and
requesting to see a doctddn February 12, he received a respoinskcaing he had a nurse
visit scheduled After seeing tle nurse that day)sterberg followedip with medical grievance
#607642 and 608052 on February 14 ancaf)é@n requesting to see a doctor and explaining his

problems. On February 17, he received a respiiasanothernurse visitwould be scheduled,



which, according to thamendedcomplaint, occurred the following day. Soon thereafter,
Osterberg filed this lawsuit.

Osterberglid not formally file any appeal of thesgonses to hisiedical requests or
grievances. He did submit several grievance appeals between March tsamdifee2018, but
none of these appealsncerned his medical treatment at thé Ja

LEGAL STANDARD

Summary judgment obviates the need for a trial where there is no genuinesigsapya
material fact and the moving party is entitled to judgment as a matter oFkdhvR. Civ. P. 56.
To determine whether a genuine issue of fact exist<; dlet mus pierce the pleadings and
assess the proof as presented in depositions, answers to interrogatoriespasnaisd
affidavits that are part of the recorBied.R. Civ. P. 56 & advisory committee’s noteghe party
seeking summary judgment bears the initial burden of proving that no genuine issueiaf mate
factexists Celotex Corpv. Catrett 477 U.S. 317, 323, 106 S. Ct. 2548, 9Ed. 2d 265
(1986). In response, the non-moving party cannot rest on mere pleadings alone but must use the
evidentiay tools listed above tmentify specific material facts thaiemonstrate genuingssue
for trial. Id. at 324;Insolia v. Philip Morris Inc, 216 F.3d 596, 598 (7th Cir. 2000lthough a
bare contention that an issue of fact exists doesreate adctual disputeBellaver v. Quanex
Corp., 200 F.3d 485, 492 (7th Cir. 2000), theu@tanust construe all facts in a light most
favorable to the non-moving party and draw all reasonable inferences jpattyéd favor.
Anderson v. Liberty Lobby, Ine77 U.S. 242, 255, 106 S. Ct. 2505, 9Ed. 2d 202 (1986).

ANALYSIS
Defendants argue that Osterbeemnot proceed on hitaims because he failed to

exhaust his administrative remedies as required bRliR&. See42 U.S.C. § 1997e(a) b



action shall be brought with respect to prison conditions under section 1983 of this titke, or an

other Federal law, by a prisoner confined in any jail, prison, or other corredacit&y until

such administrative remedies as are available are exhdustedhave exhausd his

administrative remedie§)sterbergnusthavegrieval his daim thraugh “all steps that the

agency holds out,” and he must have “do[nepsaperly(so that the agency addresses the issues

on themerits).” Woodford v. Ngp548 U.S. 81, 90, 126 S. Ct. 2378, 165 L. Ed. 2d 368 (2006)

(quotingPozo v. McCaughtry286 F.3d 1022, 1024 (7th Cir. 2002)).détaineé'who does not

properlytake each step within the administrative process has failed to exhaust” acnes

remediesand thus “is foreclosed by®97e(a) from litigatinghis clains. Pozq 286 F.3d at

1024. Typicdly, the court conducts a hearing to resateatested issues relatedRbRA

exhaustion.Pavey v. Conleys44 F.3d 739, 742 (7th Cir. 2008ut the Court need not leba

hearing wheré can resolve the question of exhaustion based on the affidavits and documentary

evidencethe situation hereSeewWagoner vLemmon 778 F.3d 586, 588 (7th Cir. 2015);

Nedsitt v. Villanueva No. 09 C 6080, 2011 WL 737617, at *3 (N.D. Ill. Feb. 24, 2011
Defendants acknowledge that Osterberg filed grievances concerning isimed

treatment at the Jalbutthey argue thatif failure to appal the responses to these grievances

precludes him from proceeding on his claims. Admittedly, thés aievance procedure

provides that itincludes at least one level of appgdboc. 54 at 15-18. Although Defendants

contencthat the grieance procedure required Osterberg to appeatesponsethe PLRA does

not requireappeals ofavorable responsesSeeThornton v. Snyded28 F.3d 690, 697 (7th Cir.

2005) (“In short, the defendants’ notion that Thornton should have appealed to higher channels

after receiving the relief he requested in his grievances is not only caniniéwe, but it is not

required by the PLRA); Demus v. Nickersgmo. 15ev-11741, 2019 WL 1923398t *3-4



(N.D. llIl. Apr. 30, 2019) (A grievance that leds to a favorable response satisfied the exhaustion
requiremens purpose of allowing time for corrective actign.Here,as outlined abovéhe
response®sterberg receiveappeared taddressis complaints scheduling him for medical
visits. Although ultimately dissatisfied with the treatment he received during these visits
Osterberg couldeasonablyrely on the favorable responses instead of filing pointless appeals.”
Demus 2019 WL 192339%t *3; Martin v. Cook @y. Dept of Corr., No. 10 C 2162, 2013 WL
1181491, at *5 (N.D. lll. Mar. 20, 2013) (inmate did not have to appeal respuatsreferred his
grievance to dental services whéfa] referral for dental services was exactly whatrRiti
wanted). Therefore, the Court cofudes that Osterberg propedxhausted his administrative
remedies for PLRA purposé SeeNesbitt 2011 WL 737617, at *4 When he received a
response indicating that his complaint would be addressed by tleasksp, he was entitled to
rely on that promise rather than appeal the grievanddyers v. Méuley, No. 02 C 1590, 2002
WL 31006131, at *3 (N.D. lll. Sept. 5, 2002B¢cause the plainti# concerns about the lack of
medical attention were supposedsiry addressed and rectified by the health care unit, there
would have been no reason to appeal the decision to the next level of rgview.”
CONCLUSION
For the foregoig reasons, the Court deniesfendantsmotion for summary judgment

[53].

Dated: January, 2020 & Em

SARA L. ELLIS
United States District Judge

3 Because the Court concludes that Osterberg did not ne@géal the responses he receifeed
exhaustion purposes, the Court does not adtlessther arguments raised by the parties in thiegfibhg.
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