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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF ILLINOIS
WESTERN DIVISION

LaurelC,, )
)
Plaintiff, )
)
V. ) No. 18CV 50196
) Magistrate Judge Lisa A. Jensen
Andrew Saul, )

Commissioner of Soci&@ecurity,

Defendant.

)
)
)

MEMORANDUM OPINION AND ORDER

Plaintiff has moved for attorney’s fees and costs pursuant to the Equal Accessct Just
Act ("EAJA”), 28 U.S.C. 88 2412(a), (dpkt. 27. For the following reason®Jaintiff's motionis
granted

. BACKGROUND

Plaintiff filed an applicatiorfor disability insurance benefita October 2014, which was
denied by an administrative law judge (“ALJ”) in April 2017. Plaintiff appealed the ALJ’
decision, and in November 20194lCourt remanded the case, finding error in the vocational
expert’'s vague or ambiguous answer that contained sufficient warning signs to tregédéJis
independent duty to investigate.

Plaintiff filed a motion for attorney’s fees pursuant to #&JA, seekng an award of
$6,817.89n attorney fees and $400 @osts.Dkt. 27 at 3This request is based on an hourly rate
between $201.98 and $206 @ time billedbetween May 2018 and January 202Kt. 26-3. The
Commissioneresponded that, whil# does not contest the entitlement to the fees and dbsts,
contestghe unreasonableness of Plaintiff's fee request. Dkt. 294tek.theoriginal motionwas
fully briefed, this Court found that Plaintiff failed to provide the requisite evidencastibyj a
higher rate as required by the Seventh CirGeg.Sorinkle v. Colvin, 777 F.3d 421, 428 (7th Cir.
2015). Accordingly, this Courtallowed Plaintiff to supplement her motion. Plaintiff has
supplemented her motion and themmissionehas responded, so the motion is ripe for ruling.

II. DISCUSSION
The EAJA allows é&prevailing party” to receive attorney's fees for work performed in a
judicial proceeding challenging an adnsimative denial of social security benefits, “unless the

court finds that the position of the United States was substantially justified orpibatls
circumstances make an award unjust.” 28 U.S.C. § 2412(d)(1)(A).
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Here, Plaintiff is the prevailing pargnd her motion is timelyfhe Commissionedoes not
dispute that Plaintiff is entitled to an award of fees and costs in thisAsassferenced above, the
Commissionefocuses on the argumethiat Plaintiff's request, namely the requested hourly rate
andnumber of hourgexpendegis unreasonable.

1. Reasonableness of requested rate

Plaintiff requests that the Court allow for an increase of the hourly rate tot rifee
NationalConsumer Price IndexCPr), accounting for the monthly changes. TWmmmssioner
makes two arguments against the hourly rate Plaintiff requests. Fir€pthmissionelargues
that Plaintiff has failed to justify an increase in the statutory $125 per hour cajsestlbly the
EAJA. Second, th€ommissioneargues that, shoulithe cap be adjusted, it should be according
to the Midwest CPI, rather than the National CPI.

A. Justification for an increased rate

The EAJAcontemplates the award of fees based upon “prevailing market rates for the kind
and quality of the services furnished” up to a presumptive cap of $125 per IHol§.
2412(d)(2)(A). However, that cap may be exceeded when the court determines ticadese iin
the cost of living or a special factjustifies a higher fee.ld. 8 2412(d)(2)(A)(ii).In 2015 the
Seventh Circuit held that “[c]ourts should generally award the infl&tdjasted rate according to
the CPI, using the date on which the legal services were perforSpethkle, 777 F.3dat 428.
However, while the CPI suffices as proof of an increase in the tbging, claimants must still
provideevidence that their requested rateirsline with those prevailing in the community for
similar ervices by lawyers of comparable skill and experienk Attorney affidavits, or in some
cases even a single sworn statement from a claimant’s attorney settirthégrtevailing market
rate, can be sufficient for this purpose.at 428-29.

With respect to théssue of justifying an increase in the statutory cap, Plasuiports
her requested hourly attorney rateish two relevantpieces of evidencelhese include table
from the U.S. Bureau of Labor Statistics of @l for All Urban Consumers, Dkt. 24, and an
affidavit from Attorney Stephanie Seibosdating $250 is aeasonable hourly rate for federal
services, anthatshe typically charges between the Midwest CPI and Nationdloc€BAJA fees.
Dkt. 331. The Commissionerargues thatasent Plaintiff's attorney’s own affidavit, it is
impossible to demonstrate whether sheoisreasonably comparable skill, experience, and
reputation to Ms. Seiboldkt. 36 at 2. Th&€ommissionealsopoints out that, while Ms. Seibold
has appeared in 165 Social Security cases since 2014, Plaintiff's attorney hasdaippsaren
which further demonstrates a lack of comparability between thd dwo

In Abhsie v. Berryhill, No. 16 CV 7357, 2017 WKB804741 (N.D. Ill. Oct. 25, 2017), the
Commissionemade a similar argument. There, @@nmissionetook issue with the fact that the
affidavitstheplaintiff submitted showing that the requested rate was “in line” with thoseilmgva
in the communityhad comefrom other attorneys who were more “seasoned practitioners,”
comparedo the claimant’s attorney who was significantly less experieridedt *2. The Abhsie
courtnoted thatheSeventh Circuit irfgprinkle hadfound similar affidavits from morexperienced



practitioners “more than sufficient” to support a finding that the proposed rate oeystaie
despitethe claimant’s attorney’s relative inexperientd. (citation omitted). The present case
similar. Plaintiff's counsel may be less exgeiced than the attorney who provided an affidavit,
but the Seventh Circuit’s ruling i8orinkle demonstrateshat this does not precluddaintiff's
counselfrom receiving a similar rate under the EAMoreover, the Seventh Circuit stated that
“[a] n affidavit from a single attorney testifying to the prevailing market rate in the community
may suffice to meet the burden of “proof that the requested rate does not exceevdhimgr
market rate in the community for similar services by lawyeroofparable skill and experiente.
Sorinkle, 777 F.3cat423 (emphasis addedccordingly, the Court finds that an increased hourly
rate would be justifiedbor Plaintiff’'s attorneyin this case

B. CPI standard

Regarding the issue of applying eititbe Midwest or National CPI, Plaintiff's only
argument is that it is within the Court’s discretion to utilize the National, rather thaviidivest,
CPIl whenassessing the billable rate because there is no set standard. Dkt. 31 at 2. The
Commissioneconceds that the Seventh Circuit has not required district courts to adopt one CPI
over another. Dkt. 29 at 3. T@mmissionenonetheless argues that this Court should apply the
Midwest CPland suppo# this argument with two pointgsirst, the Commissionerelies on
Jacquelyn D. v. Berryhill, No. 1611434, 2019 WL 2327620, at {R.D. Ill. May 31, 2019), and
points out that the court cited only one caseutibzed the National CPI but citetireecaseghat
usedthe regional CPI. Dkt. 29 at Second, th&€ommissioneargues that the statute’s language
mandatesise of aegionalCPl.1d. at 4.

The Court finds th&Commissiones first point to be unpersuasivéhe Commissioner
seems to imply, based orfeav cases cited by one court, that masirtswould utilize the Midwest
CPI. However, based on this Court’s researummerouscourts withinthe Seventh Circuithat
have recently analyzed the CPI istia@edecided to usthe National CPI, finding that the national
measure results in a fee agdanore in line with the prevailing market ra@mmingsv. Berryhill,

No. 14 CV 10180, 2017 WL 926766, at *3 (N.D. lll. Mar. 8, 20(collecting cases)n reponse

to theCommissiones point concerning the statutory language, this Court finds thdankheage

of the EAJA supports use the National CPIIn Jensen v. Berryhill, 343 F. Supp. 3d 860 (E.D.
Wis. 2018), the coupointedout that the statute “created a uniform, natidde cap of $125/hour,
notwithstanding the obvious fact that the eoftiving and the prevailing market rate ftagal
services vary greatly on a regional and local level throughout the United Stdt@&85 (internal
citation and quotation marks omitted@hereforejt would be strange to interpret the EAJA, which
has a nationwide application with an expressly setioifiorm standard, to devolve thereafter into
a local, varying standartd. Moreover, tlatcourt noted that, “[e]ven if a regional CPI would best
reflect the' prevailing marketate for certain matters, social security cases seem to be different.
Id. at 866 Based on the Court’s discretion and the reasons stated, the Court conclugegs\timaf a
the National CPI is appropriate.

Plaintiff has presented calculations based on thelGRthich has been approved by the
Seventh Circuit and is frequently used in this distact, Spragginsv. Berryhill, No. 16 C 7304,
2018 WL 661553, at *ZN.D. lll. Feb. 1, 2018), along with an affidavit from an experienced



practitioner that the fee soughtappropriate The Court finds that this sufficientto justify the
requested ratenderSprinkle, 777 F.3d at 428-29.

2. Reasonablenesd hours expended

The Commissionerargues that the number of hours for which Plaintiff seeks
reimbursement isinreasonableyet also admits that hés“nit-picking’ plaintiff's time records’
Dkt. 29 at 7.The Commissionefirst takes issue with Plaintiff's attorney’s billing incremeDkt.
29 at 78. However, Plaintiff's counsel’'s method of billing is not barred by the EAJA, noriis the
another statutory provision forbidding billing in quasteur segmentsSee Schulten v. Astrue,
No. 08 C 1181, 2010 WL 2135474, at *2 (N.D. lll. May 28, 2010). Accordingly, the Court
concludes that #hbilling increment used is reasonable.

The Commissionethencriticizesas excessive various amounts of time Plaintiff's counsel
recorded fospecifictasks Dkt 29.at 810. Raintiff responds thator certain tasksthe lengttwas
due to the Government shutdowrat occurredduring the pendency of this cases shehad to
reviewuncommon orderandengage in extra communicatioglating to tlatissue.Dkt. 31at 3.
Plaintiff also, for severalof the Commissionés complaints provided an explanation dfer
counsel’s work procedures to justify ttime spent. Dkt. 31 at 3-4.

Ultimately, the Court finds that th€ommissionerwas hypeicritical in its analysis,
especially given the reasonable explanations provided by Plaintiff's counsel. Moretaretiff
requests a total of 33.5 hours, which courts in this cisaiild consider to beeasonable, and
perhaps evefow, for a social security appedee Spraggins, 2018 WL 661553, at *1 (N.D. Ill.
Feb. 1, 2018]statingthat courts in the distriabutinely held thaspendingd0 to 60 hour®n a
social security appeas reasonable Bohannon v. Colvin, No. 2:15CV-111-JEM, 2017 WL
192334, at *2 (N.D. Ind. Jan. 18, 201(finding that the standard range of total hours work on
social security litigation in the Seventh Circuit is@@hours)Schulten, 2010 WL 2135474, at *6
(N.D. 1ll. 2010) (finding the permissible range to be, generally speakfiigto 60 hours)
Therefore, the Court finds that Plaintiff's requested hours are reasondbieimbursable.

CONCLUSION
For theforegoingreasonspPlaintiffs motion for attorney’s fees is granted. The Court

orders that Plaintiff is awarde®6,817.19 irattorney’s fesand $400 in cost$or atotal amount
of $7,217.19 pursuant to the Equal Access to Justice Act, 28 U.S.C. § 2412.

Date: Septembet7, 2@0 By: O//SQ 74‘ Q———\

Lisa A. Jensen 7
United States Magistrate Judge




